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THE  THEORY  OF  PRIMITIVE  COMMUNISM, 
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The  object  of  the  following  argument  is  to  show,  that  the  prin- 
ciple of  individual  property  in  land  was  fully  recognized  among 
the  Germans  at  the  time  of  the  Folk-laws,  the  earliest  period  of 
clearly  recorded  history ;  that  this  principle  was  hased  upon  a  tlieory 
of  inheritance  in  land ;  that,  whenever  a  tract  of  land  was  occupied 
by  a  family  or  clan,  it  was  at  once  divided  among  all  the  individ- 
uals of  that  family  or  clan ;  that  they  received  their  several  allot- 
ments of  land  as  inheritances  for  themselves  and  their  descendants ; 
that  undivided  land  was  regularly  regarded  as  an  undivided  inher- 
itance to  be  divided  or  appropriated  whenever  occasion  sliould 
arise. 

I.  Individual  Pbopebty  in  Land  among  the  Franeb. 

We  read  in  the  Lex  Salica  (LIX.  5),  the  earliest  in  date  of  the 

German  Folk-laws ;  that  there  was  a  right  of  inheritance  in  land, 
de  terra  hereditas ;  that  it  belonged  to  the  male  sex,  ad  virilem 
sezum  pertinebit;  that  brothers  got  the  land,  as  many  as  there  were 
of  them,  quifratres  fuerirU  tota  terra  perteneat.  We  have  the  same 
law  in  the  Lex  Ripuaria  (LYI.  4).  The  hereditas  aviatica  be- 
longed to  the  male  sex,  cum  virilis  sexits  extiterit.  Women  had  no 
participation  therein. 

When  the  Franks  settled  anywhere,  the  first  thing  to  be  done 
was  to  make  a  distribution  of  inheritances.  They  had  to  decide 
where  every  man's  inheritance  should  be,  ubi  et  uli  hereditas  detur^ 
This  we  know  from  the  Edict  of  Ghilperic  (c.  a.  575.  Monumenta, 
Leges,  IL  p.  10).  The  question  arises  how  was  this  distribution 
of  inheritances  made  ?  We  know  that  inheritances  were  assigned 
here  and  there.    We  wish  to  know  upon  what  principle  the  dis- 
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tribution  was  made.  It  appears  that  it  was  made  by  the  Idng, 
with  the  advice  of  his  chief  men,  and  with  the  consent  of  the 
people.  Compare  the  Edict  of  Chilperic  above  cited,  the  words  eum 
viriH  obtimatibus  vel  antrustionibus  et  omni  poptdo.  It  was  made  as 
GsBsar  says,  quantum  et  quo  loco  visum  est,  and,  as  Tacitus  says, 
gecundum  dignatimem.  That  the  inheritances  when  once  distrib- 
uted became  subject  to  division  and  subdivision  according  to  the 
law,  qui  fratres  fuerint  tola  terra  pertiniat,  among  the  descend- 
ants of  those  who  first  acquired  them,  admits  of  no  controversy. 
In  the  old  formul»,  OXXV.  and  GXXVI.  in  the  collection  of  M.  de 
Rosiere,  we  have  described  the  division  of  inheritances  in  land 
among  brothers,  and  there  are  frequent  allusions  to  such  divisions 
in  our  early  documents. 

The  question  arises :  if  a  man  had  no  sons  to  inherit  his  land, 
what  became  of  it  ?  It  appears  from  the  third  section  of  the  Edict 
of  Chilperic,  above  cited,  that  it  went  to  his  iieighbors.  The  pas- 
sage from  which  this  inference  is  to  be  drawn  reads  as  follows :  — 
S'mUi  modo  placuit  atque  eonvenUj  ut  n  quieumque  memos  habem  avi 
filios  aut  filias  post  obitum  suum  mperstitutm  fuerit,  quamdiu  JUii 
advixerint  terra  habeant,  sicut  et  lex  Salica  habet.  Et  si  suhito  filios 
defundi fuerint,  filia  amili  modo  acdpiant  terras  ipsas,  sicut  etfilii 
si  vivifuisaent  aut  hahuissent.  Et  ai  moriturff rater  alter  mperati- 
tutus  fiierit,  f rater  terras  acciptant,  nan  vicini.  Up  to  the  time  of 
the  publication  of  this  Edict  the  vicini  seem  to  have  had  the  right 
of  inheritance,  after  the  sons. 

The  question  arises,  what  did  the  vidni  do  with  tiie  land  which 
they  inherited,  in  this  way,  from  one  of  their  number  who  died  with- 
out sons  ?  The  answer  to  this  question  is  found  in  the  formula 
CXXVII.  of  de  Rosidre,  where  we  have  a  division  of  laud  among 
CO  heirs,  described  as  a  diviiio  vd  exsequatio  inter  eontortea  de  alode. 
The  cotisortes,  having  received  an  inheritance  {alod),had  it  to  divide 
among  themselves.  We  read  in  the  formula  that  each  of  the  con- 
sortes  received  a  certdn  portion  of  this  inheritance;  unicuique 
ex  ipsis  justi  debita  portionem  terminetar.  Each  of  the  emsortea 
had  a  right  to  a  certain  portion  of  the  land,  and  could,  we  may  be 
sore,  demand  a  partition  at  any  time.  Compare  the  Additamentum 
of  the  Lex  Burgnndionum  (I.  5) :  JExceqttationem  inter  eonaortea 
nulla  tempore  denegandam.  The  question  arises,  how  was  this 
partition  among  consortes  made  ?   In  answer  to  this  question  wo 
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may  read  the  Lex  Wisigothorom  X.  1.  3:  Si  plurea  fuerint  in  divi- 

sione  consorte-%  quod  a  muUis  vel  a  meliorthus  ^jusU  comtitutum  est^ 
a  paucis  vel  deterioribus  non  eonvenit  aliquantenus  immutari.  This 
explains,  perhaps,  the  quantum-ethquo-loco-visum-est  division  of 
Csesar  (Bello  Gallico  VI.  22),  the  secundunhdignatianem  divisioii 
of  Tacitus  (Germania  26). 

The  land  allotted  to  the  individual  in  this  way,  his  dehita  portio, 
was  called  his  sars  or  terra  sortis  Utulo  acquisita.   He  received  it 
as  his  own,  and  transmitted  it  to  his  descendants  to  be  divided  and 
subdivided  among  them.    Compare  Festus  :  Sors  patrimonium  sig- 
nifieaU    Then  read  the  Lex  Burgundiorum  XIV.  5 :  Portionem  de 
Aereditate  palris  {useipiatj  hoe      de  ea  tantum  terra  quam  pater  sortis 
jure  possidens  mortis  tempore  dereliquit;  and  ibid.  LXXVIII.:  w 
pater  ciun  filiis  sorteni  mam  divkeril,  etc.  The  land  once  divided  was 
divided  for  good,  and  there  were  no  subsequent  redistributions  of 
it,  as  many  writers  are  inclined  to  maintain.   We  read  in  the  Lex 
AVisitrothorum  XI.  8:  Quod  a  parentibuB  vd  vieinis  divisum  est 
posteritas  imnmtare  non  tenet     In  the  Lex  Ripuaria  we  read, 
LX.  2:  Si  quis  comortem^  suum  quantulumcunque  mperpriserity 
eum  quindecim  solidis  restUuat.  It  was  often  necessary,  among  the 
Franks,  for  the  King's  missus  to  come  down  and  divide  the  land 
among  the  vicini  and  consortes.     See  formula  CXXVII.  of  de 
Bosidre:  De  divisiane^  ubi  Bege  aeeederit  migms. 

It  is  evident,  from  all  this,  that  the  tenure  and  enjoyment  of  land 
among  the  Franks  was  in  no  respect  communistic.  The  principle 
of  individual  property  in  land  was  fully  recognized  by  them  in  the 
earliest  period  of  their  recorded  history;  and  it  rested  upon  a 
theory  of  inheritance  in  land. 

Property  in  land  was  acquired  by  individuals  in  many  different 
ways.  It  was  acquired  (1),  by  a  distribution  quantum  et  quo  loeo 
visum  est  and  secundum  dignatimem.  It  was  acquired  (2),  by  right 
of  inheritance.  It  was  acquired  (3) ,  by  adoption  into  an  Inheritance. 
Compare  the  formula  CXXXIV.  of  de  Rosiere,  entitled  Affati- 
mum^  where  an  adoption  into  an  inheritance  in  land  is  described. 
Compare  also  the  Lex  Ripuaria  XLVUL:  De  homine  qui  sine 
heredihis  moritur,  noting  particularly  the  words  adoptare  in  here- 
ditatem  vel  adfatimi.  The  whole  procedure  of  adoption  is  described 
under  flie  titie :  De  a^aihamire  oc  eamenit  observare^  in  the  Lex 
Salica  (XLVL). 
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Property  in  land  was  acquired  (4),  by  gift  or  by  purchase. 
The  right  of  alienating  property  ad  libUum  was  recognized  by  the 
Franks  at  a  very  early  period  of  their  history.  As  we  read  in  a 
document  of  the  year  709  (Ilontheun,  Historic  Trevirensis  Tom.  I. 
p.  105) :  Leges  et  jura  sinunt,  et  convenientia  Francorum  est,  ul  de 
famltaHtyus  mis  quisque  quodfaeere  voluerU  liberam  haheat  potesta- 
toa.  The  procedure  of  adoption  served,  as  a  legal  fiction,  to  intro- 
duce the  practice  of  alienation  by  gift  and  by  sale.  De  affatomie 
dixerunt  quod  traditiofaisset  (:Monumcuta,  Leges,  II.  p.  226).  Com- 
pare the  formula  CLXVIII.  of  de  Rosi^re,  where  we  have  a  gift 
of  land  desci  ibed  as  an  affitimnm.  Then  compare  the  document. 
No.  59,  among  the  Meiovingian  Diplomata,  a  document  of  the  year 
691  (Monumenta,  Dipl.  I.  p.  53),  where  we  have  a  sale  of  laud 
described  in  the  terms  per  fistuea  achrammme.  Land  was  ac- 
quired (5),  by  exchange.  Compare  the  formulae  for  exchanges, 
CCXCVUL,  CCCXVIIL,  in  the  collection  of  de  Rosiere. 

Property  in  land  was  acquired  (6),  by  occupation  and  prescrip- 
tion. Compare  the  Lex  Salica  XLV. :  De  Migrantibus.  Undis- 
puted possession  during  a  year  was  suiificient  to  make  a  good  claim. 
The  right  of  the  vicini  to  prevent  the  migrans  from  acquiring  the 
land  of  one  of  their  number  (wt^er  alierum  migra£)  is  easily  ex- 
plained. If  the  owner  of  the  land  occupied  by  the  migrans  died 
without  sons,  the  land  went  to  the  vicing  and  each  of  them,  as  we 
have  seen,  got  a  share  of  it.  Therefore  they  had  the  right,  unns 
vel  aliqui,  to  prevent  the  migrans  from  acquiring  what  might  be- 
come an  inheritance  for  themselves  and  their  descendants.  After 
tlie  promulgation  of  the  Edict  of  Chilperic  and  the  leges  referred  to 
in  the  document  cited  from  the  Historia  Trevirensis,  however,  the 
w'tfmt  could  no  longer  prevent  the  owner  of  the  land  which  the  mi- 
grans  had  occupied,  from  adopting  him  into  an  inheritance  in  that 
laud.  They  could  not  prevent  him  from  giving  or  selling  land  to  the 
migran»y  or,  if  the  migram  chose  to  commend  himself  to  the  owner 
of  the  land,  the  vicini  could  not  prevent  him  from  receiving  the  laud 
as  a  grant  in  tenure.  Compare  the  formula  CLXI.  of  de  Rosidre : 
Si  aliquis  servo  suo^gasindo  8U0,  (diquid  concedere  voluerit  .  .  .  .jure 
proprietario  si  ita  convmit,  aut  sub  redditus  terre.  He  would  have 
then  what  is  called  in  the  Lombard  Law  (Rothar  COXXVIII.), 
a  7nunus  in  gasindio  privati.  But  we  are  digressing.  Property 
in  land  was  acquired  by  occupation  and  prescription.    The  early 
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documents  constantly  mention  eomprehensioneSf  eonquestasy  captu- 

rae,  which  are  appropriations  of  land.  For  example,  in  document 
No.  64  of  Lacomblet's  Collection  (Urkundenbuch  des  Nicderrheins), 
we  read :  Vendidimw^  id  est  comprehewtianem  nostram  in  silva  que 
vacatur  Witherowald  quam  comprehensionem  homines  tui  una  no- 
biscum  circuierunt  et  novis  sigais  ohfinnavemnt  et  accepimvs  a  te 
pretium.  Property  in  land  was  acquired  (7),  by  that  curious  pro- 
cedure deseribed  in  the  Lex  Salica  LVIIL  De  Chrenecruda,  where 
a  murderer,  having  alienated  all  his  movable  property,  and  fail- 
ing to  pay  his  debt,  makes  over  his  land  to  his  nearest  kinsmen. 
They  receive  it  from  him,  and  with  their  movable  property  make 
up  the  sum  required.  The  knd  was  the  last  thing  a  man  parted 
with.  An  inheritance  in  land  was  the  last  thing  that  a  family 
surrendered. 

Now,  having  found  out  how  lauded  property  was  acquired,  it  will 
be  worth  while  to  learn  what  it  consisted  of.  Among  the  Franks 
it  consisted  regularly  of  villas  and  portions  of  villas.  In  the  for- 
mula CCXll.  of  de  Rosiere,  we  read  about  the  viUam  juris  mei ; 
and  in  tlie  formula  CCXllI.,  we  have  described  portionem  meam 
in  viUa.  We  have  mentioned  in  the  Lex  Salica  the  villa  aliena 
(XLII.  5),  the  orto  alieno  (XXVII.  6).  The  eampo  alieno  (ibid.  8), 
the  prato  alieno  (ibid.  10),  and  the  silva  aliena  (ibid.  18).  In  the 
formulae  (CCUL  of  de  Rosidre,  for  example),  we  have  under  the 
head  of  lands  (terris'),  held  as  individual  property,  Campis,  eultis  et 
incultis,  pratis,  pascuis,  rineis,  silvis.  In  the  Lex  Ripuaria  we  read 
(LX.  1):  Si  quis  villain  aut  vineam  vel  quamlibet  possessitineulam 
ab  alio  eomparavuU,  etc.  In  Ripuarian  documents  we  have  count- 
less descriptions  of  landed  property,  of  which  the  following  are 

worth  quoting :  — 

Lacomblet  Niederrheinisches  Urkundenbuch.  2.  .  .  .  dc  malicta- 
tem  d  tradidi  hereditoHs  mee  rndem  rations  in  silva  que  dicitur  Semvald 
siue  Siiifterbant,  escceptis  agris  qui  inibi  ante  ejetirpati  sunt  a  patribus 
aut  ab  hominibus  nostris.  .  .  .  3  .  .  .  nnum  modicum  curtile  mm 
agris  Hi.  in  eadem  villa  ct  cum  wateracapis,  pcrviis,  communiis  pascuis 
[undivided  pasture  land],  et  dedi  d  -potedatem  iuibere  in  silva  que 
dicitur  Sitroth  [undivided  forest  land].  .  .  .  4  .  .  .  terram  proprii 
juris  mei  .  .  .  id  est  totam  terram  illam  quam  Landvlfus  litus  mens 
incolebat  et prosmnebat  et  uimm  agrum  quem  Mildcgerus  iugcmms  homo 
in  meo  hmefido  ante  habuit,  mm  omnibus  que  ad  ipsam  terram  respi- 
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tvunt,id  ed  sUvi8,pr(Ui8,pasewi8,perviis,  aquis  aqmrumgiie  dccursibm, 
piscationibm.  .  .  .  5  .  .  -  partieadam  hereditatis  mee,  id  est,  ipmm 
locum  qui  diciiur  Ad  Crucem  cum  pratis,  qioi  ibijacerU  in  ripa  flimi 
Armpi,  nbi  quondam  avus  rneus  Erminfridus  casam  hahcbat  cum  duo- 
huA  agris  qui  separcUi  mnb  non  huge  ab  codem  loco,  domimtiouemque 
in  silvam  gvs  dicUur  SUroth  [undiTided  fcHresfr  land].  .  .  .  8  .  .  . 
portionem  hereditatis  vice,  id  est,  omne  quod  mihijure  hereditario  legi- 
his  olmnit  .  .  »  in  terra  aratoria  sen  in  iiratis  ct  in  pascuis  ct  omncm 
eommunimem  mectm  in  silvam  que  dicitur  Sui/tarhant  [undivided 
forest  land],  exe^da  una  particada  in  Ulaprata  qw  dieitur  Blidgering- 
mad,  qnavi  mihi  reservavi  pro  necessitatibus  meis.  .  .  .  16  .  .  .  nos 
colwredcs  et  co7ipctrticipes  et  consanguinci  .  .  .  tradidimus  agrum  hcre- 
ditarii  jmis  nostri  [undivided  inheritance].  .  .  .  17  .  .  .  Iddrco 
placuit  nobis  eoheredibvs  et  empartieip&m  in  vm  pairimonio  .  .  . 
tradcre  .  .  .  aliqnam  jJcirticulcan  hereditatis  nostre.  ...  21  J)um 
omnibus  vicinis  suis  non  Jiabetur  incognitum  qualiter  Hembaldus  fiXius 
JSeribaldi  tradidit  .  .  .  smme(mprekensi(mm.ilkmquam  ipse  Hem- 
baldus in  propria  hereditate  in  eommunionem  prosdmorim  suorum, 
[note  this]  proprio  lahorc  ct  adiuAorio  amicorvm  suorum  legibus  [by 
rigbt  o£  allodial  inheritance]  comprehendit  et  stirpavit.  .  .  .  22  .  .  . 
mrtile  unum  et  duodedmam  paHem  in  sUvam  [perhaps  the  donor's 
grandfather  owned  the  whole  and  had  fonr  sons  and  the  donor  had 
two  brotliers]  qui  dicitur  Braclog  cum  pascuis  et  plena  dominatione. 
.  .  .  33  .  .  .  duos  partes  de  ilia  forede,  .  .  .  quicquid  pater  noster 
Amalrieus  wins  dimisit  in  hereditatem  et  in  aliis  duobus  loeis  terra 
amtoria  .  .  .  unum  ante  ilia  porta  orientale,  aUerum  prope  de  ipsa 
f(yrcstc  ct  inter  ilia  dua  loca  hahcnt  Jorncdes  x.  .  .  . 

I  have  taken  pains  to  give  here  a  number  oE  records  which  have 
been  used,  by  certain  writers,  to  show  the  undivided  land  of  the  vp- 
cini  was  held  by  them  in  common  to  be  enjoyed  in  common,  i.  e.  com- 
munistically.  It  is  evident,  however,  that  the  undivided  land  of  the 
vidni  was  simply  undivided  property,  to  be  divided  or  appropriated 
whenever  occasion  arose.  It  was  regularly  an  undivided  inherit- 
ance. Compare  the  following  from  the  Codex  Laureshamensis 
(record  MCCXXXVI)  :  Ego  in  Dei  nomine  Saifcrus  dono  ad  sanc- 
tum JDei  martyrem  Ifaaarium,  etc.,  in  paffo  Wormat,  in  loco  qui  dici- 
tur Baldolfi'ifcldc,  de  Ula  silva  eommuni,  quantum  jture  hereditaria  ad 
me  pcrtinere  videtur.  Compare  the  Lex  Burgundionum  (Add.  I., 
Tit,  I.  6) ;  ^varum,  m^Titium  et  pasciiorum  unicuique  prro  rata  sup- 
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petit  esse  comrnnnionem.     Also  Mohr,  Codex  Diplomaticus  Cur- 

Raetiens  No.  35  (680  in  Wartmann's  Urkundenbuch  der  Abtei 
Sanct  Gallen) :  TcUem  usum,  habuimus,  qualcm  unus  quisque  Uhcr 
homo  de  sua  proprietate  juste  et  Ugaliier  decet  habere,  in  eampis,pascuiSy 
silvis  licjnorumquc  succissionibus,  atquc  poreorum  pastu,  pratis,  mis, 
aquis  aquarumqus  decursibus,  piscationibus,  exUibus  ct  reditibus. 

II.  Individual  PjBOPBBrr  in  Land  among  the  Saxons. 

We  read  in  the  Lex  Saxonum  (VII.  5)  :  Qui  defunctus  non  filios, 
sedJUias  rdiqumt,  ad  eas  onmis  hereditas  pertineat,  tutela  vero  earum 
fratri  vel  proodma  patemi  generis  depiUetw.   We  read  in  the  same 
Law  (XVI.  1)  :  Qui  terram  suam  occupatam  ab  altera  dixerit,  adhibUis 
idoneis  testibus  probet  earn  suam  f  uissc.    Si  occupator  contradixcrit 
eampo  [i.  e.  by  pugna  duorum}  diiudicetwr.   We  read  in  the  same 
Law  (XV.  1) :  TradUumes  et  vmditumes  omnes  legitimae  stabiles  per- 
maneant.    Nulli  liceat  traditionem  hereditatis  suae  fa/iere  pra^r  ad 
Mxlesiam,  vel  Begi,  ut  haeredcm  suum  cxhacrcdcm  faciat  [this  is  the 
sole  reason  for  the  prohibition]  ;  msi  forte  famiis  necessitcde  coactus, 
ut  ab  illo  qui  hoe  aeeeperit  sustmtetur.   Compare  the  Lex  Burgun- 
dionum LXXXIV.    Descriptions  of  landed  property  among  the 
Continental  Saxons  may  be  read  in  the  Traditiones  Fuldenses 
(ed.  Dronke,  Cap.  41) :  Ihsenptiones  eomm  qui  de  Baxonia  et  Jresia 
SaTicto  Bonifacio  sua  predia  obtuierunt. 

m.  Individual  Pbopbbtt  in  Land  among  the  Feisllns. 

Two  passages  are  worth  citing  from  the  Lex  Frisonum.  In 
Tit.  XIX.,  De  Parricidiis,  we  read:  Si  quis  patrcm.  suum  occidcrit 
perdai  hereditatem.  In  Tit.  XVII.  4,  we  have  mentioned  the  vUlam 
alterius.  We  have  records  describing  landed  property  among  the 
Frisians,  in  the  Traditiones  Fuldenses,  Cap.  7  and  Cap.  41. 

IV.  Individual  Propbbtt  in  Land  among  the  Alamanni. 

It  appears  from  the  eighty-fourth  section  of  the  Lex  Alamanno- 
rum,  where  we  have  a  dispute  between  two  families  or  clans,  gcnca- 
logicB,  in  regard  to  the  boundaries  of  their  respective  hinds,  cotdentio 
inter  duos  ge7iealogias  de  termino  terrat  eorum,  a  dispute  which  has  to 
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be  8etUed  by  battle,  duorttmf  that  the  families  or  clans  of 
the  Alamanni  formed  what  we  may  call  mark-communities.  But 

it  appears  from  Tit.  LXXXVIII.  of  the  Lex  Alamannorum,  where 
we  have  brothers  dividing  their  paternal  inheritance  portionem 
patris  ;  from  Tit.  LVIL,  where  we  see  that  the  paternal  inheritance, 
hereditas  patema,  consisted  of  land  as  well  as  of  movables ;  from 
Tit.  I.,  where  we  have  described  the  alienation  of  land  by  individ- 
uals ;  and  from  the  documents  in  the  collections  of  Zeuss  (for  Weis- 
senbnrg),  of  Neugart  (for  Alemannia  and  Burgundia-Transjurana), 
of  Mobr  (Cur.  Rhetia),  and  of  Wartmann  (for  Sanct  Gallen)  ;  that 
the  principle  of  individual  property  in  land  was  fully  recognized 
within  these  communities,  and  that  this  principle  of  individual 
property  was  based  upon  a  theory  of  inheritance.  The  bond  of 
union  between  the  individual  members  of  these  communities  was 
municipal,  rather  than  communistic. 

When  any  tract  of  land  was  occupied  by  a  family  or  clan,  it  was 
at  once  distributed  among  the  members,  and  the  share  which  the 
individual  received  was  regarded  by  him  as  his  inheritance,  an  in- 
heritance to  be  transmitted  to  his  descendants,  to  be  divided  and 
subdivided  among  them  according  to  the  law  prescribing  equal 
division  among  brothers,  the  law  above  cited.  Undivided  laud 
was  regarded  as  undivided  property,  regularly  an  undivided  in- 
heritance. Evidence  of  this  lies  in  that  document  quoted  above 
(p.  9),  from  Molir's  Codex  Diplomaticus.  The  idea  of  ownership 
in  common,  *.  e.  communistic  ownership,  was  unknown  among  the 
Alamanni,  as  it  was  unknown  among  the  Franks,  Saxons,  and 
Frisians. 

V.  Individual  Property  in  Land  among  the  Bavarians. 

It  appears  from  the  Lex  Bainvariorum,  Tit.  XIV.  8:  Ut  fmtrcs 
hereditaiem,  patris  cegualUer  dividamt,  taken  in  connection  with  the 
early  documents,  of  which  we  have,  in  Meichelbeck's  Historia  Frisin- 
geusis  and  in  the  Mouumenta  Boica,  a  great  quantity,  that  the 
principle  of  individual  property  in  land  was  as  fully  recognized 
among  tlie  Bavarians  as  it  was  among  the  Alamanni,  and  it  rested, 
as  among  them,  upon  a  theory  of  inheritance.  It  appears  from  the 
Lex,  Tit.  II.,  20,  taken  iu  connection  with  a  document  of  the  year 
760,  in  Meichelbeck  (Tom.  1.,  Pars  I.  p.  49),  that  the  families  or 
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clans  formed  what  we  have  described  as  mark-communities.  But 
we  know  that  the  tenure  of  land  within  these  communities  was 

based  upon  rights  of  property  inherent  in  individuals.    The  right 
of  inheritance  in  land  has  been  already  referred  to.   The  right  of 
alienating  land  by  gift,  sale,  or  exchange,  was  acquired  at  an  early 
period  and  exercised  very  freely.   Compare  the  Lex,  Tit.  XV.  2, 
where  we  read:  Si  guis  vendiderit  possessiuncm  suam  cdmii,  terrain 
euUam,  wm  euUam,prata  vd  sUvas^post  acceptum  pretium  autper  char- 
tarn  aut  per  testes  eomprobetw  forma  emptio.   Compare,  also,  ibid.  8 : 
Commwtatio,  hoc  est  qmd  camlias,  talem  qtudem  emptio  habeat  fimd- 
tatem.    The  procedure  for  the  vindication  of  a  right  of  property  in 
land  is  described  in  Tit  XI.  6,  in  Tit.  XVL  and  Tit.  XVII.  In  any 
case,  if  the  litigants  failed  to  make  a  peaceable  settlement  of  their 
dispute,  it  was  settled  (even  when  they  were  eommarehant)  by  battle 
(pugna  dttorum).    The  evidence  goes  to  show  that  undivided  land 
was  regarded  by  the  Bavarians,  as  it  was  regarded  by  the  Franks 
and  the  Alamanni,  as  undivided  property  to  be  divided  or  appro- 
priated whenever  occasion  should  arise.    In  a  Salzburg  record 
(Notitiae  Sakburgenses  ed.  Keinz,  p.  33),  we  have  the  alienation  of 
a  portionem  veneUimis  commtmem  cum  eoJuerediJms,  and  the  cohce- 
redes  are  described  as  iUa  geneedogia  homimm  de  Albino.    In  a 
Tyrol  document  we  have  certain  undivided  lands  described  as  the 
confinivm  conkeredvm  (Fontes  Berum  Austriacarum  Bd.  XXXI., 
No.  20). 

VL  Individual  Pboperty  among  the  Angli,  Werini,  and 

THURfNGIANS. 

With  regard  to  these  branches  of  the  Teutonic  race  I  shall  sim- 
ply quote  the  Law  of  Inheritance,  Tit.  VI.  of  the  Lex  Angliorum 
Werinorum  hoc  est  Thuringorum.  It  reads  as  follows :  Hered itatem- 
defuneti  JUius  non  JUia  msdpiat.  SiJUium  turn  habuU  qui  de/unctus 
est,  ad  filiam  pectmia  et  mandpia,  terra  vero  ad  proadrnvm  paterim 
gencrationis  comanguincum  pcrtincat.  ...  8.  Usque  ad  quintam  ge- 
neratimem  pat^^  generatio  succedat.  Post  quintam  autcm,JiHa  ex 
toto,  sive  de  patris,  dve  mairis  parte,  in  kereditaUm  suecedai,  et  tunc 
demum  hereditas  ad  fusum  a  laneea  transeat. 

Compare  the  Lombard  Law  of  Inheritance,  the  Edictum  Ro- 
tharis,  CLIII.  Qmnis  parentela  usque  in  septimuui  genuculum  num^ 
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retur,  ut  parens  parenti  per  gradim  et  parentelam  heres  sueeedat.  <S»c 
tamen  id  Hie  qui  suceedere  vtdt,  nomincUim  uniusemusque  nomina 
parentum  siiormn  antecessorum  dieat.  .  .  . 

The  hypothesis  suggests  itself  that  this  archaic-looking  law  of 
inheritance  in  land  originated  among  the  Germans  in  remote  pre- 
historic time ;  that  it  became  olraolete  and  was  forgotten  by  most 
branches  of  the  race  during  the  migrations  ;  that  it  appears  among 
the  Angli,  Werini,  Thuringians,  and  Lombards,  as  a  survival.  I 
shall  not  attempt  to  verify  this  hypothesis.  It  does  not,  I  think, 
admit  of  verification ;  it  is,  probably,  a  barrier  hypothesis,  an  hy- 
pothesis standing  upon  the  l)orders  of  the  unknown.  It  may  serve, 
however,  as  an  hypothesis,  to  explain  the  existence  of  the  theory 
of  inheritance  in  land,  the  theory  which  we  find  common  to  all 
branches  of  the  Teutonic  race  in  the  earliest  period  of  deariy  re-  . 
corded  history.  The  existence  of  this  theory  is  a  phenomenon 
which  requires  an  explanation. 

It  has  been  shown,  however,  and  I  think  conclusively,  that  the 
principle  of  individual  property  in  land  was  fully  recognized  among 
tiie  Germans  at  the  time  of  the  Folk-laws,  the  earliest  period  of 
clearly  recorded  history ;  that  this  principle  was  based  upon  a  theory 
of  inheritance  in  laud  ;  that  whenever  a  tract  of  land  was  occupied 
by  a  family  or  clan,  it  was  at  once  divided  among  all  the  individuals 
of  that  family  or  clan ;  that  they  received  their  several  allotments  of 
land  as  inheritances  for  themselves  and  their  descendants;  that 
undivided  land  was  regularly  regarded  as  an  undivided  inheritance, 
to  be  divided,  or  appropriated,  whenever  occasion  should  arise.  And 
it  must  be  evident  that  those  who  mamtain  that  the  earliest  form 
of  possession  of  land  among  the  Germans  was  communistic,  have 
a  burden  of  proof  upon  their  hands :  and  as  to  those  who  maintain 
that  we  have  in  the  land-communities  of  mediaeval  and  modern 
times  (in  the  Mar^eno»sensehaften  mit  Feldgemeimchaft)  a  survival 
of  that  primitive  communism,  they  have  a  double  burden ;  for  they 
must  show,  in  the  first  place,  that  the  earliest  form  of  possession  of 
land  among  the  Germans  was  communistic,  and  they  must  show, 
in  the  second  place,  that  the  communism  of  the  later  land-com- 
munities is  a  survival  thereof. 

The  argument  will  be  resumed  hereafter  at  this  point. 
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THE  THEORY  OF  VILLAGE  COMMUNITIES. 


The  idea  prevails  that  the  earliest  form  of  ownership  in  land 
was  c^J^^irBie^  collective,  or  joint  ownership ;  that  separate  owner- 
ship arose  m  consequence  ot^the  disentanglement  of  individual 
from  collective  rights ;  of  the  rights  of  the  family  from  tliose  of 
the  tribe;  of  the  rights  of  the  individual  from  those  of  the  family. 
The  theory  of  village  communities  is  based  upon  tiiis  idea.  It  is 
now  universally  accepted. 

The  theory  has  arisen  in  somewhat  the  following  manner.  Cer- 
tain passages  of  Caesar's  Commentarii  De  Belio  Galileo  and  th 
twenty-sixth  chapter  of  Tacitus'  Germania  were  read.  The  insti- 
tution of  joint  tenure  in  the  land  communities  of  the  middle  ages 
was  studied.  It  was  then  assumed  that  Csesar  and  Tacitus  describe 
joint  ownership  of  laud ;  and  the  problem  arose,  how  was  joint 
ownership  changed  to  joint  tenure.  This  problem,  now  of  many 
years'  standing,  has  not  been  solved.  Its  conditions,  however, 
are  accepted  without  hesitation  or  doubt.  Men  were  free  in  the 
time  of  Cadsar  and  Tacitus,  and  held  land  in  joint  ownership. 
The  same  men  were  unfree  in  the  tenth  century  and  held  land  in' 
joint  tenure.  How,  therefore,  was  joint  ownership  changed  to  joint 
tejuire  ? 

Then  there  was  a  discovery  in  the  East,  in  India,  of  free  village 
communities  like  those  of  the  West  among  the  Germans  in  Tacitus' 
time.  To  be  sure  the  land  of  the  Indian  villages  is  not  held  in 
joint  ownership,  but  in  ancestral  shares.  In  early  times,  however, 
it  must  have  been  held  in  joint  ownership ;  for  whiat  was  an  insti- 
tution among  the  Germans  in  Tacitus'  time  must  have  been  an 
institution  among  their  kindred  in  India.    So  it  has  been  argued ; 
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and  who  can  deny  the  force  of  the  argument  of  evolution  as  applied 
to  the  growth  of  institutions  ? 

Then  there  was  a  discovery  in  the  West.  There  were  village 
communities  in  Ireland  in  early  times.  They  are  described  in 
early  laws  and  other  records.  To  be  sure  the  land  in  these  com- 
munities was  held  in  ancestral  shares.  In  so  far  as  it  was  held  in 
ownership  at  all,  it  was  held  in  absolute  and  separate  ownership. 
But  what  was  an  institution  among  the  Germans  in  Jacitus'  time, 
what  was  an  institution  not  long  ago  among  Aryan  peoples  in  India, 
must  have  been  an  institution  among  the  ancient  Irish,  their  kin- 
dred.   So  it  has  been  argued. 

Tlien  was  discovered  at  last  the  very  thing  itself,  the  real  village 
community,  the  community  of  Tacitus'  Germany,  of  pre-present 
India,  of  prehistoric  Ireland ;  a  village  community  in  which  the 
land  is  periodically  redistributed  among  tlie  members, — the  Rus- 
sian mir.  To  be  sure  all  the  historians  agree  that  the  mir  is  an 
institution  dating  from  the  end  of  the  sixteenth  century  (1592)  ; 
that  it  was  in  its  origin  a  community  of  tenants,  adscripti  glebce, 
not  a  community  of  owners.  Bnt  is  not  the  argument  of  evolution 
as  applied  to  the  growth  of  institutions  strong  enough  to  contradict 
and  silence  the  historians  of  Russia,  the  students  of  a  few  and 
doubtful  facts  ?  When  the  general  truth  has  been  ascertained, 
particulars  of  truths  may  he  disregarded.    So  it  has  been  argued. 

Then  followed  a  general  and  conclusive  consideration.  The 
cultivation  and  use  of  land  in  open  fields  upon  co-operative  prin- 
ciples is  a  fact  sufBcient  in  itself  to  show  that  land  was  held  in 
joiut  ownership  in  early  times ;  for  now  in  the  nineteendi  century 
men  are  not  educated  up  to  the  point  of  understanding  and  for- 
bearance which  is  a  condition  of  successful  co-operation  with  abso- 
lute property.  Can  we  believe  for  a  moment  that  the  archaic 
intellect  was  capable  of  seeing  the  advantages  and  understanding 
the  principles  of  co-operation  which  have  been  discovered  and  laid 
down  by  modem  economists  with  so  much  wisdom  and  learning  ? 
So  it  has  been  argued,  and  the  force  of  the  argumentilias  not  been 

denied.  • 

However,  there  is  that  primary  assumption  that  Caesar  and 
Tacitus  describe  joint  ownership  of  land :  and  there  are  those  facts ; 

1,  that  the  land  of  the  Indian  villages  is  held  in  ancestral  shares ; 

2,  that  tlie  land  of  the  ancient  Irish  communities  was  held  in  ance»- 
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tral  shares ;  3,  that  the  origin  of  the  Russian  mir  has  been  placed 
by  competent  historians  in  the  sixteentli  century  of  Our  era.  The 
force  and  significance  of  these  facts  has  not  been  denied^  except  by 
the  argument  of  evolution  as  applied  to  the  growth  of  institutions  ; 
which  argument,  in  this  case,  is  based  upon  the  above  primary 
assumption  that  Gadsar  and  Tacitus  describe  joint  ownership  of 
land. 

The  following  argument  is  calculated  to  show:  1,  that  joint 
ownership  of  land  was  unknown  among  the  Germans  in  the  fifth 
and  foUowing  centuries;  2,  that  it  must  have  been  unknown  in 
the  time  of  Gsesar  and  Tacitus ;  that  it  is  not  described  by  them ; 
3,  that  the  law  of  allodial  inheritance,  equal  division  of  laud  among 
sons,  is  common  to  all  branches  of  the  Teutonic  race  ;  4,  that  it 
must  liave  been  the  law  of  that  race  before  it  was  separated  into 
branches ;  5,  that  the  law  of  equal  division  of  land  among  sons  con- 
tradicts the  theory  of  village  communities  witli  joint  ownership  of 
land.  The  argument  will  consist  of  extracts  from  and  references 
to  the  origtual  sources,  early  laws,  formula,  and  do^iments ;  inter- 
spersed with  such  brief  comment  or  explanation  as  seems  needed. 

The  law  of  allodial  inheritance  among  the  Salian  Franks. 

1.  Lex  Salica.  LIX.  5.    De  terra  vero  nulla  in  muliere  hereditas 

non  pertinebit  sed  ad  virilem  sexum  qui  fratres  fuerint,  tota  terra 
perteneat. 
Division  among  brothers  and  co-heirs. 

2.  Formula  (Rosi§re,CXX VI).  Pactum  divisiones  inter  fratres, 
id  sunt  illi  et  illi,  heredes  illui  et  illei  quondam,  qualiter  se  dealote 
eorum  dividere  vel  exequare  deberent,  quod  ita  et  fecerunt  

3.  Formula  (BosiSre,  GXXY).  In  Dei  nomen.  placuit  adque 
convenit  inter  illus  et  illus  germanus  ut  inter  se  de  res  eorum 
dividere  debueruut,  quod  ita  et  fecerunt.  Accipit  illi,  hoc  est  casa 
cum  omni  circumcincto  ilia,  seu  et  mancipia,  vel  mobile  et  inmobile 
quern  in  ipsa  casa  esse  viditur,  vel  vinias,  silvas  et  prata  quantum- 
cumque  in  ipsa  casa  as})icere  viditur,  totum  et  ad  integrum.  Et  in 
contra  accipit  geruxanus  suos  illi  alio  locello  illo  cum  omue  rem  ad 
se  pertinentis  .  .  .  et  hec  paccio  divisionis  omni  tempore  firma 
permaneat. 

4.  Formula  (Rosicre,CXXVII).  Dum  et  divisio  vel  exsequatio 
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inter  ilium  et  ilium  sen  consortes  eonun  de  alode  lui  ant  de  agro 

illo  caelebrare  debetur  .  .  . 

The  inheritance  consists  of  villas  or  portions  of  villas. 

5.  Formnla  (Rosidre,  CCXII)  Tillam  juris  mei  nuncn- 

pantem  illam,  sitam  in  pago  illo,  in  condita  ilia,  cum  terns,  »difi- 
ciis,  accolabus,  mancipiis,  libertia,  viniis,  silvis,  pratis,  pascuis, 
aquis  aquarumve  decursibus,  mobilibus  et  inmobilibus,  cum  omni- 
bus appendicuis  suisque  adiecentiis,  sicut  a  me  prsBsenti  tempore 
videtur  esse  possessum. 

6.  Formula  (Rosiere,  CCXllI).  .  .  .  portionem  meam  in  villa 
nuneupante  ilia  in  pago  illo,  quicquid  ibidem  ad  prassens  tam 
de  alode  parentumvel  de  qualibet  adtracta  possidere  videor,  totum 
et  ad  integrum  .... 

7.  Formula  (Rosidre,  CCIII).  .  .  .  porciones  meas  in  loco 
nnncupantes  illo,  sitas  in  pago  illo,  que  mihi  tam  de  alode  quam 
de  conparato  vel  de  quacumquelibet  adtracto  advenit  vel  advenire 
potest  legibus  in  supra  meniorata  loca,  tam  terris,  domibus,  edifi- 
ciiB, mancipiis, iibertis,  acolabus,  merita  acolanorum,  viueis,  silvis, 
pratis,  pascnis,  campis,  cultis  et  incultis,  aquis  aquarumve  decursi- 
bus, movilibus  et  inunovilibus,  cum  omnis  adgecentiis  et  adpendiciis 
vel  colonicis  ad  se  pertinentibus,  cum  omni  integritate  vel  super- 
posito,  quicquid  dici  aut  nominare  potest,  iu  supra  memoratus 
pagos  vel  ubiqusB  de  supradictas  porcionilras  tenere  visua  sum, 
totum  et  ad  integrum  

These  villas  are  manors  under  allodial  lordship,  subject  to  di- 
vision and  subdivision  according  to  the  law  of  allodial  inheritance. 

8.  Lex  Salica.   XLII.  6.  .  .  .  villam  alienam. 

9.  Lex  Salica.    Capitula  YII.  9.  .  .  .  villam  alterius. 

10.  Lex  Salica.  XXVIL  6.  .  .  .  orto  alieno.  .  .  .  8.  .  .  . 
campo  alieno.  ...  10  prato  alieno.  .  .  .  18.  .  .  .  silva 

aliena.  .  .  . 

Documents  describing  allodial  property. 

11.  Gu^rard.  Cartulaire 'de  St.  i3ertin.  III.  .  .  .  dono  vobis 
omnem  rem  portionis  hereditatis  me»  in  pi^o  Toroanense  .  .  . 

villam  proprietatis  meae  nuneupante  Sitdiu,  supra  fluvinm  Agnio- 
na,  cum  omni  merito  suo,  vel  adjacentiis  seu  aspicientiis  ipsius 
vill».  Haec  sunt:  villa  Magnigeleca,  Wiciaco,  Tatinga  villa, 
Amneio,  Masto,  Fabricinio,  Losantanas,  et  Ad  Fundenis  seu  Mal- 
ros,  Aleiaco,  Laudardiaca  villa,  Frauciliaco,  cum  (wani  merito 


\ 


T 

eorum  ;  cum  domibus,aBdificiis,  terns  cultis  et  incultis  ;  mansiones 
cum  silviSf  pratis,  paacuis,  aquis  aquarumve  decursibus.  .  .  .  XIV, 
.  .  .  villas  ipsius  monastetii  quicquid  praeseuti  tempore  posside- 
baut,  aut  adhuc  inautea,  ex  munere  regum,  vel  collato  populi  [note 
coUato  populi].  .  .  .  XVLLI.  .  .  .  Constat  me  nou  imagiaario 
jure,  sed  plenissima  voluutate,  vobis  veadidisse,  et  ita  vendidi,  tradi- 
disse,  et  ita  tradidi,  de  prsesente,  hoc  est  omnem  rem  portionis  me« 
in  loco  nuneupante  Rumliaco,  iu  pago  Taruanense,  quam  de  parte 
filii  mei  Ghardeberti quondam,  exluctuosa  hereditate  mihi  obveuit: 
id  est  cum  terris,  domibus,  edificiis,  mancipiis,  silvis,  pratis,  pas- 
cuis, aquis  aquarumve  decursibus.  .  .  . 

The  theory  of  joint  ownership  of  laud  is  not  consistent  with 
the  law  of  allodial  inheritance,  because  joint  ownership  involves 
periodic  or  occasional  redistribution,  and  every  redistribution 
would  involve  a  breach  of  the  law.  For  example,  if  two  brothers 
had  three  sons,  the  inheritance  of  one  of  them  would  be  double 
that  of  either  of  the  other  two.  By  redistribution,  the  larger  in- 
heritance would  be  diminished,  and  the  law  of  inheritance  by 
which  it  was  acquired  would  be  broken. 

If  it  liad  been  the  custom  in  prehistoric  time  to  redistribute 
the  land  of  the  viUa  once  in  ten,  twenty,  or  thirty  years,  or  even 
within  the  period  of  a  lifetime ;  how  could  the  law  of  allodial 
inheritance,  which  we  find  in  the  earliest  records,  have  arisen? 

Right  of  the  allodial  proprietor  to  remove  himself  from  his 
kindred,  taking  his  allodial  property  with  him ;  so  tiiat  his  kindred 
have  no  further  right  of  inheritance  from  him  nor  he  from  them. 

12.  Lex  Salica.  LX.  De  eum  qui  se  de  parentilla  tollere  vult. 
1.  In  mallo  ante  tlmngiuum  ambulare  debet  et  ibi  tres  fustis 
alninus  super  caput  suum  frangere  debet.  Et  illos  per  quattuor 
partes  in  malo  jactare  debet  et  ibi  dicere  debet,  quod  juramento  et 
de  hereditatem  et  totam  rationem  illorum  se  toUat.  2.  Et  sic 
postea  aliquis  de  suis  parentibus  aut  occidatur  aut  moriatur, 
nulla  ad  eum  nec  hereditas  nee  compositio  perteneat  sed  lieredi-  . 
tatem  ipsius  fiscus  adquirat. 

13.  The  Laws  of  Athelstan.  8.  ...  If  any  landless  mau 
should  become  a  follower  in  another  shire  and  again  seek  his 
kinsfolk,  they  may  harbor  him  if  tiiey  will  be  responsible  for  him. 

Iu  the  Lex  Salica  it  is  assumed  that  he  who  withdraws  from 
his  kinsfolk  has  land,  hereditoM.   But  coinpare 
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14.  Domesday  1.  p.  172.  .  .  .  si  ita  liber  homo  esfc  «t  habeat 

socam  suam  et  sacam  et  cum  terra  sua  possit  ire  quo  voluerit. 

Eight  of  the  allodial  proprietor  to  alienate  the  whole  or  part  of 
his  allodial  property  to  a  stranger ;  hominem  qui  ei  non  ferteneaU 

15.  Lex  Salica  XLVI.  De  bac  famirem.  1.  Hoc  convenit  ob- 
servare  ut  tungiuus  aut  centcnarius  malo  indicant  et  scutum  in 
illo  mallo  habere  debent  et  tres  homines  [?  sacebarones,  «acam  et 
Bocam  habentes]  tres  causas  demandare  debent.  Postea  requirent 
hominem  qui  ei  non  perteneat  et  sic  fistucam  in  laisnm  jactet. 
Et  ipse  in  cui  laisum  fistucam  jactavit,  de  fortuna  sua  dicat  verbum 
qaantom  voluerit  aut  totam  fortunam  suam  cui  voluerit  dare. 
Ipse  in  cujus  laisum  fistucam  jactavit,  In  casa  ipsius  mauere  debet. 
Et  hospites  tres  vel  amidius  collegere  debet  et  de  facultatem 
quantum  ei  creditum  est  in  potestatem  suam  liabere  debet.  Et 
postea  ipse  cui  isto  creditum  est,  ista  omnia  cum  testibus  collectis 

.  agere  debet.   Postea  aut  ante  rege  aut  in  mallo  illi  cui  fortuna 
sua  deportavit  redere  debet  et  accipiat  fistucam  in  mallo  ipso. 
Ante  Xll.  menses  quos  heredes  appelavit  in  laisum  jactet ;  uec 
minus,  nec  majus,  nisi  quantum  ei  creditum  est. 
This  is  alienation  by  adoption.  Compare 

16.  Lex  Ripuaria.  XLVIII.  .  .  .  adoptare  in  hereditatem  vel 
adfatimi  per  scripturarum  seriem  seu  per  traditionem  et  testibus 
adhibitis. 

We  have  the  traditio  et  tentHbm  adhib^is  described  in  the  above 
passage  of  Lex  Salica  (15).  In  the  following  formula  (17)  we 
have  the  traditio  per  scripturarum  seriem. 

17.  Formula  (Rosi^re,  CXVIII).  Si  quis  in  loco  filii  aliquem 
adoptare  voluerit.  .  .  .  Dono  igitur  tibi  omnes  res  proprietatis 
meae  quascumque  de  parte  praterna  seu  de  materna  adquisisse 
visus  sum,  in  pago  illo,  in  loco  nuncupante  illo,  hoc  est  mansos 
tantos  cum  aedificiis  super  positis,  curtiferis  cum  aqnarum  ansibus, 
cum  terris,  silvis,  carapis,  pratis,  pascuis,  adiacentiis  seu  et  mah- 
cipiis  ibidem  commanentibus.  .  .  . 

Bight  of  the  allodial  proprietor  to  give  land  to  his  vassal  or 
slave.   This  would  be  a  grant  of  tenure. 

18.  Formula  (Rosiere,  CLXI).  Quia  si  aliquis  servo  suo,  ga- 
sindo  suo,  aliquid  concedere  voluerit.  .  .  .  manso  illo,  infra  ter- 
mino  villa  nostra  ilia,  cum  omni  adjacentia  ad  ipso  locello  aut 
mausello  aspicientem,  terris,  domibus,  mancipiis,  vineis,  pratella, 
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silvola  vel  reHquis  beneficiis  ibidem  aspicientibus :  ita  ut  ab  hoc 
die  ipso  jure  proprietario,  si  ita  coDveni^  aat  sub  reditus  terrse^  in 
toa  revoces  potestate,  .  .  .  Compare 

19.  Edictum  Rotharis  (Lombard  law)  COXXVIII.  .  .  .  Nam 
quantum  de  rebus  bwefactoria  sui  per  donum  habuerit,  si  eas 
non  obligaverit,  ad  ipsum  patronum  aut  heredes  rerertantar.  £t 
si  aliquid  in  gasindio  Ducis,  aut  privatorum  hominum  obsequio 
donum  vel  munus  conquisierit,  res  ad  donatorem  revertantur. 

In  alias  vero  [res  obligatas]  sicut  dictam  est^  si  heredes  non 
dereliquerit,  aut  se  vivo  non  judicaverit,  {Nttronus  suooedat,  msak 
parenti  suo. 

The  vassal  or  slave  might  hold  land  with  right  of  inheritance 
and  alienation,  but  it  was  always  a  tenure  of  land,  not  ownership 
of  it,  jm  m  re,  not  damifiium.   The  vassal  gave  up  all  rights 

of  ownership,  dominium^  by  the  act  of  commendation.  The  slave 
lost  his  with  his  liberty,  or  his  progenitors  lost  it 

Acquisition  of  aUodii^L  property  by  OGCup^<»i  and  undisputed 
possession  during  one  year. 

20.  Dronke,  Codex  Diplomaticus  Fuldensis.  266.  .  .  .  unam 
capturam  cum  teriis,  pratis,  campis,  silvis,  aquis,  aquarumue  de- 
cursibus*  •  •  • 

21.  Lex  Salica.   XLY.  .  De  migrantibus.   1.  Si  quis  super  al- 

terum  in  villa  migrare  voluerit,  si  unus  vel  aliqui  de  ipsis  qui  in 
villa  consistunt,  eum  suscipere  voluerit,  si  vel  unus  exteterit  qui 
contradtcat  migranti  ibidem,  licentiam  non  habebit.  *  •  .  « 3,  Si 
vero  quis  migraverit  et  infra  XXL  menses  nullns  testatus  fuerit, 
securus  sicut  et  alii  vicini  maneat. 

The  right  of  the  vicini  to  prevent  the  occupation  and  acquisition 
allodial  property  in  the  villa  by  the  migrans  is  no  indicatiaa 
that  the  vicini  held  the  land  of  the  villa  in  joint  ownership.  Ao- 
cording  to  the  law  of  allodial  inheritance  (equal  division  of  paternal 
land  among  sons)  neighbors  were  r^ularly  kinsmen,  and  might, 
as  such ,  beomne  heirs  one  of  another.  It  was  in  view  of  this  faes 
that  the  vicini  could  prevent  the  stranger  from  acquiring  allodial 
property  in  the  villa  by  adverse  possession.  Tliey  could  not, 
however,  prevent  the  adoption  of  the  wigram  by  any  one  of  their 
number  (compare  15, 16,  and  17),  nor  could  tiiey  prevent  the  mi^ 
grans^  as  vassal  or  slave  of  one  of  their  number,  from  receiving  a 
tenure  of  allodial  property  in  the  villa  (compare  18  and  19),  nor 
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could  they  prevent  any  one  of  their  number  from  selling  some  or 
all  of  his  land  to  the  migrans  if  he  chose  to  do  so  (compare 

XVin  nnder  11). 

22.  Formula  (Rosi^re,  CCLXVIII).   Vinditio  de  villa. 

23.  Formula  (Rosiere,  CCLXXIV).  .  .  .  Constat  me,  non 
inmagenario  jure  nec  nuUo  coagente  imperium,  sed  propria  volunta- 
tis  mei  arbitrio,  tibi  vendere,  quod  ita  et  vendidi  tibi,  a  die  praesente, 
bunuaria  tanta  de  terra  arabili,  in  loco  noncupante  illo,  quod  est 
in  pago  illo,  quem  de  parte  parentum  meorum,  tam  de  alote  quam 
et  de  comparato,  vel  de  qualibet  atracto  ad  me  legibus  obvenit ; 
hoc  est  de  uno  latus  terra  iUui  et  de  alio  latus  iUui,  et  de  uno 
vero  fronte  terr®  iUui  et  de  alio  vero  fronte  pervio  publico.  Et 
accipi  a  tibi  in  precio  taxato  pro  hoc,  iuxta  quod  mihi  bene 
conplacuit  vel  conventum  fuit,  solidos  tautos.  ... 

Fancy  any  one  acquiring  land  by  gifto^^glilSli^'  ^""^  ^'""^'"^ 
it  next  day  merged  with  that  of  neighboring  proprietors  for  re- 
distribution I  We  must  not  forget  that  joint  ownership  involves 
periodic  or  occasional  redistribution. 

The  opening  phrase  of  the  law  de  migrantihu8  (21)  shows  that 
every  part  of  the  village  domain  had  its  proprietor.    What  did  not 
'belong  to  one  of  the  vicini  belonged  to  another. 

The  law  of  allodial  inheritance  among  the  Ripuarian  Franks. 

24.  Lex  Ripuaria.  LVI.  4.  Sed  cum  virUi8sexu8extiterit,femina 
in  hereditatem  aviaticam  non  succedat. 

A  woman  being  under  tutelage,  in  mundehirde  vel  defensione, 
could  only  hold  a  tenure  of  land  ju»  in  re.  She  could  not  hold 
dominium.  With  respect  to  property  she  stood  in  the  same  posi- 
tion as  the  vassal.  He  had  jus  in  re,  no  dominium.  The  heredttas 
amatiea  refers  to  dominmm.  Compare  Festus ;  'Heres  apud  anti- 
quos  pro  domino  ponebatnr. 

Tlie  right  of  allodial  inheritance  vindicated  by  batUe  of  two. 
This  indicates  dominium  of  course. 

25.  Lex  Eipuaria,  LX VU.  5.  Si  quia  pro  hereditate  vel  pro  in- 
genuitate  certare  coeperit.  .  .  . 

Documents  describing  allodial  property. 

26.  Lacomblet.  Niederrheinisches  Urkundenbuch.  2.  .  .  .  de 
medietatem  ei  tradidi  bereditatis  mee  eadem  ratione  in  silva  que 
dicitur  Secewald  slue  Suifterbant,  exceptis  ag|ris  qui  inibi  ante  extir- 
pati  sunt  a  patribus  aut  ab  homiuibus  nostris.  .  .  .  3  .  .  .  iinoia 
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modicum  curtile  cum  agris  Ul  in  eadem  villa.^  cum  waterscapis, 

perviis,  communiis  pascuis  [? undivided  inheritance],  et  dediei  po- 
testatem  habere  in  'silva  que  dicitur  Sitroth  [?  undivided  inherit- 
ance]. .  .  .  4  .  .  .  terramproprii  juris  mei  .  .  .  id  est  totam  ter- 
ram  illam  quam  Landulfus  litus  meus  iucolebat  et  proserviebat  et 
unum  agrum  quem  Hildegerus  ingenuus  homo  in  meo  beneficioante 
habuit,  cum  omnibus  que  ad  ipsam  terram  respitiunt,  id  est  silvis, 
pratis,  pascuis,  perviis,  aquis  aquarumque  decursibus,  piscatiouibus. 
.  .  .  6  .  .  .  particulam  hereditatis  mee,  id  est,  ipsum  locum  qui 
dicitur  Ad  Cnicem  cura  pratis,  qui  ibi  jacent  in  ripa  fluvii  Aniapi, 
'  ubi  quondam  avus  meus  Erminfridus  casam  habebat  cum  duobus 
agris  qui  separati  sunt  non  longe  ab  eodem  loco,  dominationemque 
in  silvam  que  dicitur  iSUroth  [?  undivided  inheritance.  Compare 
document  3  above]  .  .  .  8  .  .  .  portionem  hereditatis  mee,  id 
est,  omne  quod  mihi  jure  hereditario  legibus  obvenit  ...  in  terra 
aratoria  sen  in  pratis  et  in  pascuis  et  omnem  communionem  mecum 
[?  undivided  inheritance]  in  silvam  que  dicitur  Suiftarhant  [com- 
pare document  2  above],  excepta  una  particula  in  ilia  prata  que 
dicitur  BUdgerin^mad,  quam  mihi  reservavi  pro  necessitatibus 
meis.  .  .  .  16  .  .  .  nos  coheredes  et  conparticipes  et  consan- 
guinei  .  .  .  tradidimus  agrum  hereditarii  juris  nostri  [undivided 
inheritance]^  .  .  .  17  .  .  .  Idqirco  placuit  nobis  coheredibus  et 
conparticipibus  in  uno  patrimonio  .  .  .  tradere  .  .  .  aliquam 
particulam  hereditatis  nostre.  ...  21  Dum  omnibus  vicinis 
suis  non  habetur  incognitum  qualiter  Hembaldus  filius  Heri- 
baldi  tradidit  .  .  .  suam  comprehensionem  illam  quam  ipse  Hem- 
baldus in  propria  hereditate  in  communionem  proxuaorom  soorom 
[this  is  conclusive]  proprio  labore  et  adiutorio  amioorum  saomm 
legibus  [by  right  of  allodial  inheritance]  comprehendit  et  stir- 
pavit.  .  .  .  22  .  .  .  curtile  unum  et  duodecimam  partem  in  sil- 
vam [perhaps  the  donor's  grandfather  owned  the  whole  and  had 
four  sons  and  the  donor  had  two  brothers]  qui  dieitnr  Bradsg 
cum  pascuis  et  plena  dominatione.  .  .  .  29  .  .  .  vendidi  pro- 
prietatis  mee  ...  in  terra  aribili  terra  et  silva  quasi  jornales  VI. 
et  accepi  a  te  pretio.  .  .  .  88  .  .  .  dua«  partes  de  ilia  foreste, 
.  .  .  quicquid  pater  noster  Amalricus  nobis  dimisit  in  hereditetem 
et  in  aliis  duobus  locis  terra  aratoria  .  .  .  unum  ante  ilia  porta 
orientale,  alterum  prope  de  ipsa  foreste  et  inter  ilia  dualoca  habent 
jornales  X.  ...  34  ...  .  vendidi  res  meas  proprias  .  .  .  jornales 
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nil.  et  habent  de  ambos  latus  terra  Frithuric  de  uno  fronte 
term  Lantbert,  de  alio  fronte  vero,  terra  ipsius  emptore.  .  .  . 
89  .  .  .  jornale  uno  de  terra  in  villa  nuncupante  Witt  et  cam  eo 
medietatem  de  silva,  qnicquid  mihi  in  ipsa  villa,  jure  patemo  ad- 
venit.  .  .  .  61  .  .  .  terram  XX.  animaliiun  et  dimidiam  unius 
[amiunng  issue  <rf  the  law  of  allodial  inheritance] .  .  .  .  64  .  .  . 
vendidimus,  id  est  comprehensionem  nostram  in  silva  que  vocatur 
Witherowald  quam  comprehensionem  homines  tni  una  nobis  cum 
drcuieruut  et  novis  signis  obfirmaverunt  et  accepimus  a  te  pretium 
paro  ea.  •  •  • 

I  will  refer  the  reader  to  ttie  foUowii^  documents. 

27.  Beyer.  Urkundenbuch  der  mittelribdmiBdien  Territorien.  6. 
8.  13.  14. 19.  25.  30.  32.  39.  41. 

28.  Hontheim.  Historia  Trevirensis.  XXVIl.  XXIX.  XXXII. 
XXXV.  XXXIX.  XLI.  XLVn. 

29.  Codex  Laureshamensis.  X.  XI.  XII.  XIII.  XV.  XXXIIL 

XXXIV. 

A  few  more  extracts  may  be  made  from — 

30.  Dronke.  Traditiones  Fuldfenses.  Cap.  6.  Discriptiones  eorum 
qui  de  Hassia  et  Loganahe,  Angergowe  et  Lutringia  et  Vestfalia, 
SCO.  Bonifacio  tradiderunt  bona  sua.  2  .  .  .  .  quicquid  proprie- 
tatis  habuit  in  pratis,  agris,  sUvis  domibus,  famUiis.  et  prolibus 
suis.  21  ...  .  lidum  unum  cum  omnibus  que  ad  eum  spectant 
et  cum  T.YX  jugeribus  terre  culte  .  .  .  25  .  .  .  unam  cap- 
tnnun  .  .  .  88  .  .  .  proprietates  suas  in  Teggenbach,  idem  par- 
tem capture  et  silvam  cum  agris,  pratis,  campis,  domibus  .  .  . 
38  .  .  .  mansum  unum  et  XL  jugera  de  terra  arabili  et  prata 
ad  XX  carradas  de  feno  .  .  .  68  .  .  .  quicquid  in  ipsa  marca 
proprietatis  habuerunt.  67  .  .  .  unam  hokmarcham  et  prata  ad 
III  carradas  feni.  81  .  .  .  unam  videlicet  capturam  quam  fluvius 
Feltcruccha  transmeat.  94  .  .  .  hubam  I  et  areas  II  et  de 
prato  XXX  porcorum  valens.  104  ..  .  XII  jugera  et  ambitum 
unum  [compare  document  64  under  26]  de  silva  cum  agris  et 
pratis.  112  ..  .  XXX  jugera  in  singulis  locis  .  .  .  124  .  .  . 
aream  in  latitudine  X  virgarum  et  in  longitudine  CXXVIII. 

It  must  be  remembered  that  tlie  above  alienations  of  allodial 
property  to  St  Boniface  were  in  many,  if  not  in  most  cases,  made 
by  converts  to  Christianity. 
*  It  appears  from  these  documents  that  the  hereditas  aviatica  con- 
risted  of  vUlM  or  portions  of  vUIm.   Compaie — 
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81.  liex  Ripuaria.  LX.  1.  Si  quia  villam  aut  vineam  vel  quam- 
libet  possessiunculam  ab  alio  comparavit  et  testamentum  accipere 
non  potuerit,  si  mediocris  res  est  cum  sex  testibus,  et  si  parva  cum 
tribus,  quod  si  magna  cum  duodecem  ad  locum  traditionis,  cum 
totidem  numero  pueris  accedat,  et  sic  eis  praesentibus  pretium 
tradat  et  possessionem  accipiat  et  unicuique  de  parvulis  alapaa 
donet  et  torqueat  auriculas,  ut  ei  in  post  modum  testimonium 

praebeaut.  .  .  • 
The  law  of  allodial  inheritance  among  the  Alamanui. 

82.  Lex  Alamannorum.  LXXXVIIL   Ut  fratres  post  mortem 

patris  eorum  hereditatem  non  dissipent  antequam  dividant  eam. 
Documents  describing  allodial  property. 

83  Wartmann.  Urkundenbuch  der  Abtei  Sanct  Galleu.  2.  3. 4.  5. 
7.  9.  12. 13. 14.  21.  24.  38.  49.  69.  60.  64.  67.  69.  72. 73.  83.  88. 
107.  108.  110.  126.  142.  146.  214. 

As  these  Sanct  Gallon  documents  resemble  many  already  quoted, 
and  are  rather  formal  in  character,  I  wiU  give  references  simply. 
I  will  make  some  extracts,  however,  from  the  early  and  very  uiter- 
estiug  records  of  the  monastery  Weissenburg  in  Alsace. 
.  84.  Zeuss.    Traditiones  Wizeuburgenses.   I  .  .  .  hobas  III 
et  mancipia  super  commanentes  .  .  .  homines  qui  super  ipsam 
terram  videntur  deservire ;  hoc  est,  tam  mansis,  domibus,  edificiis, 
mancipiis,  acolabus,  campis,  pratis,  vineis,.  silvis,  pascuis,  aquis 
aquarumve  decursibus,  quicquid  in  ipsa  fine  visus  sum  habere  .  .  . 
IV.  .  .  .  silva  ibidem  mihi  aspicientem  ad  poroos  crassare  plus 
minus  XV.  ...  V.  ...  X  jornales  de  terra  aratoria  et  prato 
nbi  potest  annis  singulis  plus  minus  V  carra  de  feno  colligere 
....  VII.  ?  .  .  de  terra  culturali  XX  jornales  in  campum  unum 
juntos  et  est  terminata  ab  uno  latere  habet  Suaidemundus  et  ab 
alio  latere  habet  Ratwino.  ...  X.  ...  res  meas  quod  in  villa 
Burgliaime  pater  mens  Adalbertus  condam  mihi  moriens  dereliquid 
et  ego  contra  germane  meo  Hebrohardo  in  porcionem  recipi  et  ad 
me  pervenit,casis,ca8alibu8,terris,  pratis,  silvis  pascuis.  .  .  .  XIV. 
.,  .  .  villas  [nine  of  them]  .  .  .  de  genitore  meo  .  .  .  XVII. 
....  villas  juris  nostri  [four  of  tliem]  .  .  .  XXI.  .  .  .  silva 
stent  ego   ibidem  habui  .  .  ►  XXXVII.  .  .  .  quantumcumque 
geuitor  mens  Raginliodus  mihi  moriens  dereliquid,  mea  portione, 
tam  terris,  mansis,  casis,  campis,  pratis,  pascuis,  silvis,  aquis.  .  .  . 
LU.  .  .  .  h«tt  omnia  siettt  jam  diximua  tam  de  aviatico,  quam  de 
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paterno,  sive  de  materno,  sive  de  comparato,  vel  de  qiiacumqne 
libet  adtractu.  .  .  .  LlII  .  .  .  excepto  ilia  silva  quod  ego  inea 
uxore  in  lib.  dote  condonavi.  .  .  .  LXIX,  .  .  .  tres  partes  de  iUa 
marca  silvatica,  portioue  vidclicit  sua,  .  .  .  LXXX.  .  .  .  midietar 
tern  de  ilia  silva.  .  .  .  C.  .  .  .  omnia  quicquid  couqnirere  potui, 
ant  conquesfcam  viaus  sum  habere  [acquisition  of  allodial  property 
by  adverse  possession].  .  .  .  OIII.  .  .  .  quicquid  filius  mens 
Radolphus  milii  moriens  dereliquid,  vel  quicquid  ibidem  ad  pr»- 
sens  possidere  videor,  tain  de  alode  pareutum  vel  de  qualibet 

adtractu  CLIX.  .  .  .  villas  juris  nostri  .  .  .  una  cum  basU- 

ica  ad  illas  villas  aspicientes,  cum  terris.  .  .  .  CLXVIL  .  .  . 
iu  Reui  fluminis  locum  ad  molinam  legitimam,  et  in  eodem  loco 
molinam  paratam.  .  .  .  CCVIII.  .  .  .  joruales  XVI,  forastum 
unum  et  portionem  meam  de  ilia  barde.  .  .  .  CCXXIII.  .  .  . 
porcione  ilia  in  Johannevillare  quem  nobis  de  avunculi  nostri 
Culmcbyriuo  ligybus  obvenit.  .  .  .  CCXXX.  ...  res  meas  m 
pago  Faroinse,  terra  araturia  iu  Cotiuea  Marca,  campo  uno ;  ipse 
campus  de  uno  latus  Frodoldus  et  sui  consorte  [?  coheredes,  con- 
participes  in  patrimonio,  compare  numbers  16, 17,  under  26],  de 
alio  latus  et  de  ambas  frontus  Tluidonius  tenet.  .  .  .  CCXXXVI. 

hoba  una  cum  casa  et  scuria  et  cum  terris,  pratis,  pascuis 
silvis,  aquis  aquarumque  decursibus,  sieut  ad  ipsa  hoba  pertin«t  et 
tres  niensuras  supra  ad  arare.  ... 

Dispute  between  two  lamilies  about  the  boundaries  of  their  re- 
spective lands. 

86.  Lex  Alamannorum.  LXXXIV.  Si  qua  contentio  orta  fuent 
inter  duas  genealogias  de  termino  terrsB  eorum,  et  unua  dieit: 
Hie  est  noster  terminus,  alius  revadit  in  alium  loctim,  et  dicit: 
Hie  est  noster  terminus,  ibi  praesens  sit  Comes  de  plebe  ilia  et 
ponet  signum  nbi  iste'volaerit,  et  ubi  ille  alius  voluerit  terminum, 
et  girent  ipsam  contentionem.  Postquam  girata  fnerit,  veniant  in 
medium  et  praesente  Comite,  tollant  de  ipsa  terra  quod  Alaiuanni 
eurffodi  dicunt,  et  ramos  de  ipsis  arboribus  infigant  in  ipsam  ter- 
rara  quam  toUunt,  et  illae  genealogias  qusB  contendunt  levent  iUam 
terram  praesente  Comite  et  commendent  in  sua  manu :  ille  involvat 
in  fanone  et  ponat  sigillum,  et  commendet  fideli  manu  usque  ad 
Btatutum  placitum.  Tunc  spondeant  inter  se  pugnam  duorum. 
Quando  parati  sunt  ad  pugnam,  tunc  ponant  Ipsam  terram  in 
medio  et  tangant  ipsam  cum  spatis  suis,  cum  quibuapugnare  debeut, 
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et  testificentur  Deum  creatorem  ut  cujus  sit  justitia  ipsius  sit  et 
victoria ;  et  pugnent  Qualis  de  ipsis  vicerit  ipse  possideat  illam 
contentionem,  et  illi  allii  praesumptiosi  quia  proprietatem  contrar 
dixerunt  duodecim  solidos  componant. 

This  passage  has  been  quoted  as  evidence  of  joint  ownership  of 
land ;  but  it  must  be  remembered  that,  according  to  the  law  of  alo- 
dial inheritance  above  quoted  (32),  the  land  of  the  family,  gem- 
alogia,  would  be  the  sum  of  the  land  owned  by  the  members 
individually.  If  any  of  the  laud  of  the  family  was  undivided,  it 
was  an  undivided  inheritance^  not  joint  property. 

36.  Fontes  Re  rum  Austriacarum.  XXXI.  20,  .  .  .  confinium 

coheredum.  ...  ,  . 

As  undivided  inheritance,  the  confinium  coheredum  was  divisi- 
ble at  any  time  among  the  coheredes  ;  and  the  share  of  each  was 
determined  by  the  number  of  his  father's  sons,  of  his  grandfather's 
sous,  of  his  grealrgraudfather's  sons,  and  so  on  back  to  the  sons 
of  the  common  progenitor.  It  was  necessary  simply  to  make 
exatquationea  for  each  generation,  beginning  with  the  first.  The 
enjoyment  of  undivided  lands  w^as  in  theory  at  least  limited  by 
tl»e  relative  proportion  of  individual  rights  of  inheritance  and 

property.  Compare 

37.  Lex  Burgundionum.  Additamentum  Primum.  L  6.  Agri- 
quoque  communis  nullis  terminis  limitati,  exaequationem  inter 
consortes  nuUo  tempore  denegandam  [between  Frodoldus  et  sui  con- 
torte  (CCXXX  under  34).  Compare  also  4],  6.  Silvaium,  mou- 
tium  et  pascuorum  unicuique  pro  rata  suppetit  esse  eommunionem 
[pro  rata  refers  to  individual  riglits  of  inheritance  or  property]. 

38.  Mohr.  Codex  Diplomaticus  Cur-liaetiens.  35  (in  Wartniaiin 
680).  .  .  .  Talem  usum  habuimus,  qualem  unus  quisque  liber 
homo  de  sua  proprietate  juste  et  legaliter  decet  habere,  in  campis, 
pascuis,  silvis  lignorumque  succissionibus,  atque  porcorum  pastu, 
pratis,  viis,  aquis  aquarumque  decursibus,  piscatiouibus,  exitibus 
et  reditibus. 

Read  the  following  document,  and  imagine  the  undivided  land 
of  the  two  brothers  remaining  an  undivided  inheritance  among 
their  descendants  for  six  generations. 

89.  Wartmanii.  186.  Nos  vero  in  Dei  nomine  Wago  et  Chada- 
loh,  filii  Peralitoldi.  .  .  .  tradimus  .  .  .  quedam  loca  .  .  .  sicut 
in  hodierna  die  a  nobis  possessa  noscuntur,  tam  divisa  inter  nos, 
quam  etiam  ea  que  in  coQunune  adhuc  habere  videmui-.  ,  .  . 


Suppose  that  the  amount  of  undivided  land  was  one  thousand 

jurnales.  Devise  a  genealogical  table,  and  divide  and  subdivide 
^6  thousand  Jumales  according  to  the  law  of  allodial  inheritance. 
It  will  be  seen  that  the  problem  of  exeequatM  inter  contorts  or  e&mr 
munio  pro  rata  was  a  very  easy  one  so  long  as  tlie  knowledge  of 
genealogical  relationship  was  preserved.  A  mass  of  evidence 
might  be  given  to  show  tliat  such  knowledge  was  valued  very 
highly  and  preserved  very  carefully  by  the  Germans  in  early 
times.  To  be  sure,  appropriations  of  undivided  land  were  con- 
stantly made,  captures  or  conquesta  in  the  documents  (compare  25 
and  88  under  80,  and  2,  21,  and  64  under  26,  and  C  under  34). 
In  these  cases,  if  the  right  of  possession  was  not  contradicted  by 
neighbors  or  kinsmen,  colieredes,  conpartielpes  in  patrimmio,  it 
was  assumed  that  no  more  land  had  been  appropriated  than  would 
have  been  acquired  in  a  general  division,  divUio  vel  excequatio. 
Indeed,  it  was  unlawful  to  appropriate  more  than  one's  due  share 
(share  by  right  of  allodial  inheritance)  of  undivided  land.  Com- 
pare 

40.  Lex  Ripuaria.   LX.  2.  Si  quis  consortem  suum  quanto- 

lumcuuque  superpriserit,  cum  quindecim  solidis  restituat.^ 

The  covmrtes  were  regularly  coheredes  (compare  the  formula  4). 
The  law  of  aUodial  inheritance  among  the  Bavarians. 

41.  Lex  Baiuvariomm.  XIV.  8.  Ut  fratres  hereditatem  patrk 
aequaliter  dividant.  .  .  . 

Items  of  allodial  property  mentioned  in  the  law. 

42.  Lex  Baiuvariorum.  LI.  ...  villas,  terram.  .  .  .  VIIL 
12.  .  .  .  hortum  alicuius.  .  .  .  XL  8.  .  .  .  fines  fundorum.  .  .  . 
terminos  alienos.  .  .  .  XII.  6.  .  .  .  messem  vel  pratum  alterius. 

.  XV.  2.  Si  quis  vendiderit  possessionem  suam  alicui,  terram 
cnltam,  non  cultam,  pratax  vel  silvas.  .  .  .  XVI.  1.  .  .  .  agrum 
aut  pratum  vel  exartum.  .  .  .  XXL  .  .  .  alienum  pomarium.  .  .  » 
aliena  nemora.  .  .  .  alterius  silva.  .  .  . 

Concerning  boundaries  of  allodial  inheritance  and  property  we 

must  read  — 

43.  Lex  Baiuvariorum.  XL  5.  Quotiens  de  commarehanis 
[note  this  word]  contentio  nascitur,  ubi  evidentia  signa  non  appa- 
rent in  arboribus,  aut  in  montibus,  nec  in  tluminibus,  et  iste 
dicit :  Hucusque  anteoessores  mei  tenuerunt,  et  in  alodem  mihi 
reliquerunt,  et  osteudit  secundum  proprium  arbitrium  locum  ; 
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alter  vero  nihilominus  in  istius  partem  ingreditur,  alium  ostendit 
locum,  secundum  prioris  verba,  suum  et  suorum  antecesso- 
rum  semper  fuisse  usque  in  prsesens  asserit.  Et  si  alia  pro- 
batio  nusquam  inveiiire  denoscitur,  nec  ntriusqne  invasionem 
compensare  voluerit,  tunc  spondeaut  iuvicem  wehadinc  quod 
dicimus,  et  in  campiones  non  sorteantur,  sed  cui  Deus  fortiam 
dederit  et  victoriam  ad  ipsius  partem  designata  pars,  ut  quaerit, 
pertiueat. 

No  stronger  evidence  can  be  given  against  joint  ownership  of 
land.  *  The  dominium  de  terra  of  the  aUodial  proprietor  cannot  be 

more  completely  established.  Compare 

44.  Lex  Baiuvariorum.  XVI. 

45.  Lex  Baiuvariorum.  XVIL 

In  both  cases,  as  in  48,  we  have  the  right  of  aUodial  inheritance 

and  property  vindicated  by  battle  of  two  (compare  25).  b< 
Documents  describing  allodial  property. 

46.  Meichelbeck.    Historia  Frisingensis.    1.  p.  62.  .  .  .  rem 

propriam,  quam  genitor  mens  Swarzoth  mihi  in  hereditatem  reli- 
quid.  .  .  .  casas,  cortes,  mancipias,  servos,  liberos,  tributales, 
omnem  cultam,  incultam,  campis,  silvis,  pratis,  aquis,  aquarum 
decurrentibus,  mulinos,  vineas,  greges,  jumenta  vel  quicquid  ad 
ipsum  confinium  pertinebat  ...  I  will  refer  the  reader  to  the 
Tnstrumeuta.  IV.  V.  VIL  X.  XU.  XIH.  XVIII.  XXVllI.  XXIX. 
XXXV. 

47.  Monumenta  Boica.  Vn.  Monumenta  Scheftkrensia.  III. 
X.  XL 

All  these  documents  have  the  same  general  character.  Tlie 
quantity  of  them  is  very  great  and  their  testimony  perfectly 
concurrent. 

Tlie  law  of  allodial  inheritance  among  the  Angli,  Werini,  and 
Thuringians. 

48.  Lex  Angliorum  et  Werinorum,  hoc  est  Thuringorum  VI.  1. 
Hereditatem  defuncti  filius  non  filia  suscipiat.  Si  filium  non 
habuit  qui  defunctus  est,  ad  filiam  pecunia  et  mancipia,  terra  vero 
ad  proximum  paternae  geuerationis  cousanguiueum  pertiueat. 
...  8.  Usque  ad  quintam  generationem  patema  generatio  sue- 
cedat.  Post  quintam  autem,  filia  ex  toto,  sive  de  patris,  sive 
matris  parte,  in  hereditatem  succedat,  et  tunc  demum  hereditas 
ad  fusum  a  lancea  trauseat. 
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When  the  inheritance  comes  at  last  to  the  woman,  it  is  no 

longer  associated  with  the  spear.  Tliat  is  to  say,  it  is  no  longer 
dominium,  only  jits  in  re.  The  dominium  would  be  held  by  the 
man  who  held  the  woman  in  tutelage,  in  mundebwrde  vel  d*- 

fensione. 

Documents  describing  allodial  property  amoug  the  Thuringians 
and  Werini. 

49.  Dronke.   Traditiones  Fuldenses.    Cap.  88  and  Gap.  5. 

Compare 

50.  Jaffe.  Monumenta  Moguntina.  Ex  Otliloiii  vita  S.  Boni- 
fatii.  p.  490.  Exinde  septum  carpens  iter  et  Thuriiigiam  para- 
grans  [sanctns  Bonifacius,  praedicando  et  baptizando],  diligenter 
investigavit  ciijus  ille  locus  esset,  ubi  visio  tanta  sibi  appamit. 
Compertoque,  quod  Hugo,  qui  dicebatur  senior,  illius  loci  pos- 
sessor esset,  petiit  ab  eo,  nt  sibi  dare  dignaretur.  At  ille,  petita 
annuens,  primns  omninm  Thuringomm  hereditatem  suam  tradidit 
veneraiido  pra;suli.  Deinde  vero  Albeit  aliiqne  plures  con- 
tigua  praedicto  loco  praedia  tradiderunt. 

In  thtf  same  way  St.  Gall,  when  he  found  a  place  for  his  mon- 
astery, discovered  that  tlie  land  he  wanted  was  owned  by  several 
persons.  Tliey  made  donation  severally.  (Compare  the  Ratperti 
Casus  and  Otmari  Vita.  Monumenta  Germaniae.  Scriptores.  II. 
pp.  61,  62,  92.) 

Tlie  law  of  allodial  inheritance  among  the  Saxons. 

51.  Lex  Saxonum.  Vll.  5.  Qui  delunctus  non  filios,  sed  filias 
reliquerit,  ad  eas  omnis  hereditas  pertineat,  tutela  vero  earum, 
fratri  vel  proximo  paterni  generis  deputetur. 

The  dominium  would  lie  with  the  /rater  of  prosdmug  patemm 
generis  (compare  above  48). 

Vindication  of  allodial  inheritance  and  property  in  laud  by 
battle  of  two,  pugm  dwmm, 

*   52.  Lex  Saxonum.  XVI.    Qui  terram  snam  occupatim  ab 

altero  dixerit,  adliibitis  idoneis  testibus,  probat  earn  suam  fuisse ; 
si  oecupator  contradixerit,  campo  dijudicetur. 

Documents  describing  allodial  property  among  the  Frisians  and 

Saxons. 

63.  Dronke.  Traditiones  Fuldenses.  Cap.  41.  Descriptiones 
eorum  qui  de  Saxonia  et  Fresia  sancto  Bonifacio  sua  predia  obtu- 
leruut.  4.  ...  XX  villulis  .  .  .  16  .  .  ,  XXX  jugera  et  unum 
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Kdum  nomine  Cuteo  et  silvam  sicut  alii  lidi  habere  videntur  XL 
jugerum.  29  .  .  .  dimidiam  partem  capture  que  est  circa  foi^m 

qui  dicitur  Magedobrunno  .  .  .  31  .  .  .  villas  IlII.  .  .  .  72  .  .  . 
prediom  meum  terram  scil.  XXIIII  bonm  araudam  ...  113 
.  .  .  proprietatem  meam  in  loco  Hericgibruhusen  et  in  ceteris 
villis  quicquid  mihi  amicus  mens  Gozleib  dare  commendavit  tam 
in  hubis  quam  in  areis,  silvis,  pratis,  domibus,  familiis  .  .  .  man- 
cipitfmm  cum  prolibus  eorum  fere  centum  .  .  .  Cap.  7.  De- 
scriptiones eorum  qui  de  Fresia  bona  sco.  Bonifacio  tradiderunt. 
20  .  .  .  terram  XXX  duorum  pecomm  pascualem.  Et  in  alio 
loco  .  .  .  terram  XXVIII  pecudum  pascualem,  in  tercio  loco  .  .  . 
X  pecudum  pascua  et  insuper  terram  araturo  suticientem  ad  hec, 
cum  mancipiis  et  cultwibus  agrorum  XXX  nnmero.  22.  .  .  . 
quicquid  in  locis  istis  hereditatis  vel  proprietatis  habeo  .  .  .  XX 
virgas  de  terra  arabili  .  .  .  pascua  XllI  bourn  .  .  .  27  .  .  . 
XV  boum  terram  .  .  .  28  .  .  .  XXX  bourn  terram.  29  .  .  . 
terram  X  boum  sicut  apud  illos  mos  dicendi  est,  apod  nos  vero 
X  jugera  [this  is  interesting]. 

The  law  of  allodial  inheritance  is  wanting  in  the  Lex  Frisio- 
nom.    Compare  however  Tit  XIX.  De  parricidiis. 

The  law  of  allodial  inheritance  among  tlie  Lombards. 

64.  Edictuin  Rotharis  CLIIL  Omnis  parentela  nsqne  in  sep- 
timum  geuuculum  numeretur,  ut  parens  paienti  per  gradum  et 
parentelam  heres  saccedat  Sic  tamen  nt  ille  qui  succedere  vult, 
nominatim  uninscuinsque  nominft  parentum  suoram  antecessoram 
dicat.  .  .  . 

65.  Formula.  Petre  te  appelat  Marti nns,  quod  tu  tenes  sihi 
malo  ordine  terram  qu®  jacet  in  loco  tali.  Ipsa  terra  de  qua  tu 
dicis,  mea  propria  est  de  ^mrte  Dominicis  parentis  mei.  Et  tibi 
quid  pertinet  ad  requirenduin  ?  De  parte  ipsius.  Tunc  interoga 
ipsum  qui  tenet,  quomodo  fuit  suus  parens.  Marcoardus  proavus 
suns  fdit^  consobrinns  de  proavo  meo«  et  fuerunt  in  tertio  gradn. 
Avus  mens  et  avns  illius  in  quarto.  Pater  mens  et  pater  illius  in 
quinto.  Ego  et  ille  in  sexto.  Interroga  similiter  ilium  qui  pnlsat. 
Avus  mens  et  avus  suus  fuerunt  fratres  et  tuerunt  secundo  gradu. 
Pater  meus  et  mater  sua  in  tertio.  Ego  et  ille  in  quinto.  Et  cum 
fuerit  nominata  hasc  parentela,  interroga  eum  qui  tenet,  si  potest 
probare  quod  plus  proximus  sit.  Si  non  potest  prohare,  prohet 
ipse  qui  appelUt.  £t  si  ipse  non  protuerit,  juret  ipse  qui  ap- 
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pelatns  est  cum  suis  sacrameutalibus,  qnod  plus  proximas  sit,  et 
babeat  ipsam  ten^am. 

We  have  now  learned  what  the  law  of  allodisd  inheritance  was, 
and  we  have  learned  that  the  inheritance  conferred  by  this  law 
consisted  of  property  in  land,  dominium  de  terra.  We  have  learned 
tliat  tlie  law  of  allodial  inheritance  was  common  to  the  Salian  and 
Ripnarian  Franks,  the  Alamauni,  tlie  Bavarians,  the  AngU,  Wer- 
ini,  Thuringians,  Saxons,  and  Lombards,  in  the  earliest  period  of 
their  recorded  history.  May  we  not  then  infer  that  it  was  the  law 
of  the  Teutonic  race  before  it  had  separated  into  branches,* 
that  is  to  say  in  prehistoric  time  ?  But  it  is  said  tlmt  Caesar 
and  Tacitus,  in  their  account  of  the  (Germans,  describe  the  institu- 
tion  of  joint  ownership  of  land  which,  as  we  have  seen,  is  not  con- 
sistent with  the  law  of  allodial  inheritance.  If  this  is  so,  we  shall 
have  to  weigh  the  testimony  of  CiBsar  and  Tacitus  against  tliat  of 
all  the  laws,  formulae,  and  documents  we  have  been  reading;  and 
1  am  afraid  that  the  testimony  of  Caesar  and  Tacitus  would  count 
for  very  little.  But  first  let  us  see  what  they  say,  —  whether,  in- 
deed, they  do  describe  the  institution  of  joint  ownership  of  land  as 
is  maintained.    We  will  first  read 

56.  Caesar.  De  Bello  Gallico.  VL  22  .  .  .  magistratus  ac 
principes  in  annos  singulos  geutihus  coguatiouihusque  hominum, 
qui  una  coierunt,  quantum,  et  quo  loco  visum  est,  agri  attribuunt, 
atque  anno  post  alio  transire  coprunt. 

57.  Caesar.  De  Bello  Gallico.  IV.  1.  .  .  •  neque  longius  anno  re- 
mauere  uno  in  loco  incolendi  caussa  licet. 

58.  Horace.  Carmina.  III.  XXIV.  14.  Neo  cultura  placet  longior 
annua  [of  tlie  Getae]. 

So  far  we  have  uo  evidence  of  joint  owuership  of  laud.  Read- 
ing— 

59.  Cajsar.  De  Bello  Gallico.  VI.  22.  .  .  .  neque  quisquam  agri 
modum  certuni  aut  fines  habet  proprios  [sed  privati  ac  separati 
agri  apud  eos  nihil  est,  in  IV.  Ij. 

We  Hhould  say  that  there  was  no  ownership  at  all,  only  adverse 
possession  for  a  short  time  by  groups  of  kinsmen.  But  let  us 
read  — 

60.  Tacitus.  Germania.  26.  Agri  pro  numero  cultorum  ab  uni- 
versis  in  vices  occupantur,  quos  mox  inter  se  secundum  dignationem 

partiuntur  ;  facilitatem  partiendi  camporuin  spatia  praebent.  Arva 
per  annos  mutant  et  superest  ager. 
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Ah  umveraU  in  vieu  is  explained  in  — 

61.  Caesar.  De  Bello  Gallico.  IV.  1.  Hi  [Suevi]  centam  pages 
habere  dicimtur,  ex  quibus  quotannis  singula  milia  armatoram 
bellandi  canssa  ex  finibus  educunt.  Keliqui  qui  domi  manserint, 
se  atque  illoa  alunt.  Hi  rarens  invicem  anno  post  in  armis  sunt ; 
illi  domi  remanent.  Sic  neque  agricultura,  neque  ratio  atqnensns 
belli  iatermittitur. 

Compare — 

62.  Anglo-Saxon  Chronicle.  A.  894.  King  Alfred  divided  his 
forces,  so  that  one  half  was  constantly  at  home,  iJie  other  half  in 

the  field. 

There  is  no  evidence  of  joint  ownership  of  land  in  tlie  phrase  ab 
imwerng  in  viee».  It  remains  for  us  to  consider  the  meaning  of 
agros  inter  se  secundum  dignationem  parHuntwr.  Joint  ownership 
implies  equality ;  a  divisio  secundum  dignationem  implies  inequality. 
Can  we  say  that  there  is  any  evidence  here  of  the  institution  of  joint 

ownership  of  land  ? 

It  does  not  seem  to  me  reasonable  to  base  any  theory  of  owner- 
ship or  tenure  of  land  upon  the  evidence  either  of  the  twenty-sixth 
ehapter  of  the  Qermania  or  the  above  passages  from  Caesar.  The 
most  we  can  infer  is :  1,  the  temporary  occupation  of  tracts  of  hind 
by  groups  of  kinsmen  ;  2,  division  of  land  among  the  members  of 
these  groups;  secundum  dignationem  ;  3,  adverse  possession  by  the 
individual  of  the  land  thus  acquired. 

Fortunately,  however,  we  are  not  left  m  doubt  as  to  the  nature 
of  the  divisio  secundum  dignationem.  The  following  passages  occur 

in  the  law  of  the  Visigoths. 

63.  Lex  Wisigothorum.  X.  1. 1.  Valeat  semel  facta  divisio  justa, 
ut  nulla  in  post  modum  immutandi  admittatur  occasio.  2.  Divi- 
sionem  factam  inter  fratres,  etiamsi  sine  scriptura,  inter  eos  con- 
Tenerit  permanere  jubemus ;  dummodo  a  testibus  idoneis  compro- 
betur  et  divisio  ipsa  plenam  habeat  firmitatem.  3.  Si  plures 
fuerint  in  divisione  consortes,  quod  a  multis  vel  a  melioribus 
juste  constitutum  est,  a  paucis  vel  deterioribus  non  convenit 
aliquatenus  immutaru  ...  6  ...  Qui  placitum  divisionis  irru- 
perit,  et  quamlibet  partem  aliens  portionis  invaaerit,  tantum 
de  sue  quantum  de  alieno  occupavit,  amittat.  .  .  .  8  .  .  .  Sed 
quod  a  pareutibus  vel  vicinis  divisum  est  posteritas  immutare 
aon  tenet 
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fiead  again  56.  The  conelusion  is  inevitable.  The  gentibua 
eognatwmhtisqve  h<minum^  qui  una  caierunt  are  the  eonsortes  and 

the  parentes  vel  vicini  of  63,  and  the  territory  assigned  to  them  is 
their  allodial  inheritance.  It  is  the  conjinium  coheredum  (com- 
pare 36).    Compare  — 

64.  Praeceptum  Bosonis  Regis  Burgundii.  A.  887.    (Du  Cange, 

under  Genealogia)  alodium  de  nostris  genealogiis  pro- 

priis  

Beread  37,  and  in  cannection  with  it  the  following  from  a  docu- 
ment among  the  records  of  Freising, 

65.  Meichelbeck.  I.  p.  49.  .  .  .  appetivi  [Josephus  episcopus] 
locum  ad  proprios  heredes,  quo  vocatur  Erichinga,  et  ibidem  pro 
necessitate  domos  construxi,  quia  antea  jam  temporibus  plurimis  in- 
culta  atque  deserta  remansit,  omnes  autem  possessores  hujus  loci 
prumptisviribus  donantes  atijuetradentes.  .  .  .  Tasillo  Dux  Bajoa- 
rorum  quicquid  ad  Feringas  pertinebat  pariter  ipsis  consentienti- 
bus,  Alfrid  cum  fratribus  suis  et  participibus  eorum  atque  consortiis. 
Reliquas  autem  partes  quicquid  ad  genealogiam  quae  vocatur 
Fagana  Lcompare  Lex  Baiuvariorum.  II.  20]  pertinebat,  tradiderunt 
ipsi,  id  sunt :  Ragino,  Anulo,  Wetti  et  Wurmhart  et  cuncti  par- 
ticipes  eorum,  donantes  .... 

The  alodium  de  genealogia  Fagana  would  be  a  family  inheritance 
divided  or  divisible  among  all  the  members  according  to  the  law  of 
allodial  inheritance.  By  reference  to  54,  the  reader  will  see  how 
easy  it  was  at  any  time  to  determine  the  amount  of  land  due  to 
any  member  of  a  genealogia  or  parentela^  by  simple  reference  to 
the  sons  of  common  progenitors  and  the  number  of  them,  making 
exa^quatiane9  accordingly  (compare  remarks  under  36). 

If  any  doubt  remains  in  the  reader's  mind  whether  %e€undum 
dignationem^  which  seems  to  refer  to  social  rank,  can  refer  to 
rights  of  inheritance  and  property,  it  will  be  removed  by  the  fol- 
lowing extracts  from  Anglo-Saxon  sources :  — 

66.  Anglo^axon  Law  of  Wergilds.  9.  If  a  eewl  be  enriched 
so  that  he  has  five  hides  of  his  own  land  and  any  one  slay  him,  let 
him  be  paid  for  with  11.  M.  thrimsas.  10.  If  he  be  enriclied  so 
that  he  has  a  coat  of  mail,  a  helmet,  and  a  gilded  sword,  and  yet 
has  not  that  land,  he  is  sUhcund. 

67.  Anglo-Saxon  Law  of  Ranks.  2.  If  a  eeorl  thrive  so  that  he 
has  fully  five  hides  of  his  own  laud,  chui-ch  and  kitchen,  bell-house 
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and  buhr-gate-seat,  and  duty  in  the  king's  hall,  then  he  is  of  thane- 
right  worthy.  5.  And  if  a  thane  thrive  so  that  lie  becomes  an  eoH. 
then  is  he  of  eor/-right  worthy. 

68.  Historia  Eliensis.  U.  40.  (Gale.  Scriptores.  XV.  I).  Habuit 
enim  [Abbas  Wlfricus]  fratrem  Gudmundum  vocabulo,  qui  filiam 
prapotentis  viri  in  matrimonium  conjungi  paraverat.  Sed  quo- 
niam  ille  quadragiute  hidarum  terras  domiuiuni  minime  obtineret, 
licet  nobilis  esset,  inter  proceres  tune  numerari  non  potuit,  eum 

puella  repudiavit  .... 

The  divisio  inter  se  seeundmn  dignationem  described  by  Tacitus 
was  the  division  of  an  alodium  de  genealogia  among  the  members  of  a 
genealogia  according  to  their  several  rights  of  allodial  inheritaiice 
or  property.  The  alodium  was  alotted  to  the  genealogia  (jfenUibm 
cognationibusque  hominum  qui  una  coierunt)  quantum  et  quo  loco 
visum  est  by  the  ntagistratus  ac  principes;  aud  thus  the.  law  of 
allodial  inheritance  was  fulfilled. 

Tliis  brings  me  to  the  end  of  my  labor.  It  has  been  shown:  1, 
that  joint  ownership  of  land  was  unknown  among  tlie  Germans  in 
the  fifth  and  following  centuries ;  2,  that  it  must  have  been  unknown 
among  them  in  the  time  of  Caesar  and  Tacitus ;  that  it  is  not  de- 
scribed by  these  writers ;  3,  that  the  law  of  allodial  inheritance,  equal 
division  of  land  among  sons,  is  common  to  all  branches  of  the  Teu- 
tonic race;  4, that  it  must  have  been  the  law  of  that  race  before  it 
was  separated  into  branches;  5,  that  the  law  of  equal  division  of 
land  among  sons  contradicts  the  theory  of  village  communities  with 
joint  ownersliip  of  land.  The  result  of  further  investigation  will 
be  given  herei^r. 
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THE  THEORY  OF  VUJAGE  COMMUNITIES 


I  SHALL  undertake,  in  the  following  essay,  a  critical  examina- 
tion of  the  Theory  of  Village  Communities,  as  presented  and 
recommended  by  its  most  eminent  advocate,  —  G.  L.  von  Mau- 
rer,  Friedrich  Thudichum,  Prof.  Nasse,  M.  de  Laveleye,  and 

Sir  Henry  Maine. 

The  works  of  Von  Maorer  and  Thudichum  are  now  antiquated, 
superseded  in  a  great  measure,  and  little  read,  even  by  students ; 
but  in  view  of  the  fact  that  these  writers  have  contributed  funda- 
mental premises  for  the  arguments  of  their  successors  in  the  field 
of  Economic  History  I  shall  have  to  bring  them  into  notice  once 
more  ;  and  I  think  I  cannot  urge  a  plea  for  independent  study 
and  independent  writing  more  effectively  than  by  showing  how 
the  researches  of  Prof.  Nasse,  M.  de  Laveleye,  and  Sir  Henry 
Maine  have  been  affected  by  the  unscientific  arguments  and  the 
erroneoits  conclusions  of  their  predwessors. 

Von  Maurer  says  at  the  beginning  (p.  6  et  seq.}  of  his  "  Ein- 
leitung  zur  Geschichte  der  Mark-,  Hof-,  Dorf-,  und  Stadt-Verfas- 
sung  "  (Miinchen,  1854),  that  in  pre-historic  and  early  times  the 
Germans  had  their  land  in  collective  ownership.  "  Ungetheilter 
Gemeinschaft "  is  his  phrase,  and  by  it  he  means,  as  he  afterwards 
explains  (Einleitung,  p.  144),  "  wirkliche  Gemeinschaft  des  von 
den  Genossen  bewohnten  Grund  und  Boden  " ;  and  he  says  of  this 
"  real  communism  "  that  it  has  persisted  in  parts  of  Germany,  and, 
to  a  certain  extent,  also  in  other  countries  of  Western  Europe, 
from  the  earliest  time  to  the  present  day.  He  gives  us  cases  in 
illustration  and  support  of  this  statement ;  and  pretends  to  show 
by  means  of  them  how,  within  comparatively  recent  times,  the 


land  of  certMn  villages,  in  Germany  and  elsewhere,  has  been  the 
common  property  of  the  villagers,  precisely  at  it  was  in  the  time 
of  CsBsar,  — "zur  Zeit  JuHus  Casars."  This  is  Von  Maurers 
theory  in  brief.  It  is  the  theory  of  his  followers.  Prof.  Nasse, 
for  example,  says  (Contemporary  Review,  1871-72,  p.  740  et  seq.) : 
»» When  the  Germanic  tribes  first  advanced  from  the  life  of  wan- 
dering shepherds  to  dwelling  in  more  settled  habitations,  they 
divided  the  land  upon  which  they  settled  amongst  the  communi- 
ties of  which  they  were  composed  Of  the  portions  of  land 

allotted  to  the  separate  communities,  a  part  in  each  was  divided 

ofr  in  which  to  bnild  dwellings  The  dwelling-places  of  a 

community  were  generally  near  together,  and  all  surrounded  by 
a  village  hedge.  These  enclosed  dwelling-places  were  the  only 
strictly  private  property  of  the  Germanic  land-owner,  over  which 
he  had  unlimited  control.  He  had  only  the  use  of  the  rest  of  the 
laud  in  common  with  other  householders  in  the  district.  This 
was  especially  the  case  with  the  woodland  and  pasture ;  these 
were  everywhere  the  undivided  property  of  the  whole  commu- 
nity The  extent  to  which  arable  land  was  common  is  more 

doubtful  But  the  original  state  of  things  probably  was 

that  arable  land  was  not  held  permanently  as  private  property, 
but  was  from  time  to  time  re^tributed  amongst  the  community, 
for  temporary  occupation,  by  lot."  Our  author  then  goes  on  to 
say,  that  "  up  to  the  most  recent  times  there  have  been  here  and 
there  districts  in  Germany  in  which  an  annual  re-partition  of  all 

arable  land  took  place  From  time  to  time  [p.  742]  the 

land  reverted  to  the  state  of  common  property,  which  mdeed  it 
only  ceased  to  be  during  the  time  of  actual  cultivation." 

According  to  Von  Maux-er,  Prof.  Nasse,  and  their  followers, 
the  earliest  form  of  possession  of  knd  among  the  Germans  was 
collective  ownership  involving  re-distributions  per  capita.  But 
where  is  the  evidence  to  support  this  theory  ?  The  earliest  ac- 
count which  we  have  of  the  Germans  is  that  of  Caesar,  and  he 
says  of  them  (B.  G.,  IV.  1)  that  tiiey  did  not  remain  in  one  place 
more  than  a  year.  Consequently  they  did  not  have  any  separate 
and  private  property  in  the  land  which  tliey  occupied  for  so  short 
a  time  (B.  G.,  IV.  1  and  VL  22).  But  as  the  Germans  told 
Cffisar,  and  he  tells  us  (B.  G.,  VI.  22,  near  the  end),  if  the  people 
had  ceased  their  wanderings,  and  settled  down  into  quiet  life,  pri- 


vate property  in  land  would  probably  have  arisen,  possessmies, 
and  even  great  estates,  lotos  fines.    How  these  predictions  came 
to  pass  ought  to  be  well  known  to  all  students  of  the  early  and 
mediaeval  records.    When  we  meet  with  the  Franks,  in  the  fifth 
century  and  afterwards,  we  find  them  a  settled  people.  The 
land  has  been  divided,  and  we  have  possessumea  everywhere,  and 
latos  fines  too.    And  what  is  true  of  the  Franks  is  equally  true 
of  all  other  branches  of  the  German  people,  as  they  emerge  into 
the  historical  period;  the  Burgundians,  Goths,  Lombards,  the 
Alamanni,  the  Bavarians,  the  Saxons,  and  the -rest.   I  have  col- 
lected the  evidence  to  establish  this  general  fact  beyond  contro- 
versy in  the  first  of  these  series  of  studies. 

Perhaps  Von  Maurer  and  his  followers  base  their  theory  upon 
the  account  which  Tacitus  gives  us  of  the  Germans  in  his  "  Ger- 
mauia."    But  Tacitus  tells  us  (Cap.  26)  that  the  distributions  of 
land  were  made,  not  per  capita,  but  secundum  dignationem  ;  which 
would  be  according  to  individual  rights.    And  when  we  inquue 
further  upon  what  ground  these  individual  rights  could  rest,  we 
learn  that  they  were  rights  of  inheritance ;  for  Tacitus  tells  us 
(Cap.  20)  that  there  was  a  law  of  inheritance  according  to  which 
wealth  passed  from  father  to  sons,  or,  if  there  were  no  sons,  to 
nearest  kinsmen.     The  ownership  of  the  land  would  be,  ac- 
cordingly, per  stirpes,  and  not  per  capita.    Nor  is  there  anything 
in  the  words  of  Tacitus  (Cap.  26),  arva  per  annos  mutant,  et 
mperest  ager,  inconsistent  with  this  conclusion ;  for  I  find  in  a 
document  by  Sanet  Gallen  (Wartmann,  No.  214)  the  alienation 
of  property  in  analies  terris  (land  occupied  for  cultivation  in 
succeadve  years,  the  arva  per  annos  cidta  of  Tacitus)  ;  and  this 
property  is  described  as  having  belonged  to  the  donor's  parents, 
genitor  and  genetrix.    He  had  it  from  them  by  inheritance.  So 
it  is  plain  that  although  the  Germans  of  Tacitus  were  constantly 
cultivating  new  fields,  an>a,  they  might  for  all  that  have  distinct 
rights  of  inheritance  and  property  therein.   It  does  not  therefore 
follow  from  the  testimony  of  Tacitus  that  the  Germans  owned 
theur  land  per  capita^  as  is  maintained  by  Von  Maurer  and  his 
followers. 

It  will  be  urged,  however,  that  we  may  infer  from  the  arva  per 

annos  mutant  et  siqjerest  ager,  that  the  ager  minus  the  arva  was 
tiie  common  property  of  the  Markgenos»en,  and  owned  by  them 
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per  capita.  Yes ;  but  may  we  not  as  well  infer  that  it  was  owned 
by  them  in  ancestral  shares,  per  stirpes  or  Jure  hereditario  f 
Compare  the  following,  from  a  document  of  the  Codex  Laures- 
hamensis  (MCCXXXVI.)  :  Ego  in  Dei  nomine  Suifferus  dona  ad 
sanctvm  Dei  martyrem  Nazarivm  etc,  in  pago  Wormai.  in  loco  qui 
dicitur  Baldolfisfelde,  de  ilia  silva  communi,  quantum  Jure  hereditHr- 
rio  ad  me  pertinere  videtur.  ^Nlany  other  passages  in  the  early 
records  could  be  adduced  to  show  that  the  undivided  land  of  the 
Markgenossen,  the  ager^  was  regarded  by  them  as  their  undivided 
inheritance,  the  confinium  conheredum  (compare  Study  I.,  Jfo.  36 
et  seq.)  ;  but  my  object  here  is  simply  to  show  that  it  does  not 
follow  ixom  the  arva  per  annos  mutant  et  superest  ager  that  the 
ager  was  owned  by  the  Mari^emssen^  per  capita.  I  wish  to  con- 
vince tlie  reader  that  it  does  not  follow  from  the  testimony  of 
Tacitus,  any  more  than  it  follows  from  the  testimony  of  Cjesar, 
tiiat  the  Germans  owned  their  land  per  capita^  as  is  maintained 
by  Von  Maurer  and  his  followers. 

It  must  be  evident  that,  even  though  my  opponents  will  not 
allow  that  the  words  secundum  dignationevi  have  any  reference 
to  rights  of  inheritance,  they  must  allow  that  this  is  a  possible 
interpretation  of  them,  especially  as  Tacitus  mentions  the  e»st- 
ence  of  a  law  of  inlieritance  governing  the  distribution  and  enjoy- 
ment of  wealth.  Even  though  my  opponents  will  not  allow  that 
the  ager  and  the  arva  per  annos  eulta  were  owned  and  enjoyed 
per  stirpes,  they  must  grant  that  Tacitus  says  nothing  to  the 
contrary  ;  and,  of  course,  if  it  is  possible  that  the  Germans  of 
Tacitus  owned  their  land  per  stirpes,  it  cannot  be  maintained 
that  they  owned  it  per  capita,  unless  this  fact  is  established  by 
the  concurrent  testimony  of  the  later  sources. 

It  may  be  urged  that  I  reason  too  closely  to  the  letter  in  inter- 
preting the  testimony  of  Csesar  and  Tacitus,  that  I  do  not  con- 
sider the  general  political,  social,  and  economic  conditions  of  the 
time.  This  may  be  so.  I  must  admit  that  it  is  possible,  even 
probable,  that  in  the  time  of  Tacitus  and  C'jesar  wealth  consisted 
principally,  if  not  entirely,  in  slaves  and  stock  (see  Germania, 
chapters  26  and  26) ;  that  the  distribution  and  enjoyment  of  land 
was,  so  to  speak,  supplementary  thereto.  I  can  readily  believe 
that  the  ai-able  land  was  allotted  to  each  clansman  pronumero  eul- 
torum  morum,  —  that  is,  he  had  as  much  as  he  and  bis  dependents 
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and  slaves  could  cultivate ;  tiiat  the  pasture  land  was  enjoyed  in 
proportion  to  rights  of  property  in  grazing  stock ;  pro  numero  am- 
malvum,  as  we  might  say.  Undoubtedly  there  was  plenty  of  land 
for  everybody  at  that  time,  while  the  amount  of  capital  in  sUves 
and  stock  was  comparatively  limited.   It  may  therefore  be  reason- 
ably urged,  that  there  was  no  occasion  for  precise  and  definite 
divisions  of  land  ;  that  every  man  had  as  much  as  he  needed  for 
himself  and  his  people.  I  grant  that  tliis  view  is  perfectly  reason- 
able and  tenable.    Nevertheless,  I  maintain  that  the  ownership 
of  land  was,  de  jure  if  not  de  facto,  per  stirpes  ;  and  in  support  of 
this  thesis  I  have  not  only  the  possessiones  and  lotos  fines  of  Csesar 
(see  above,  p.  5),  but  the  law  of  inheritance  and  the  words 
secundum  dignaiionem  in  Tacitus ;  besides  the  concurrent  testi- 
mony of  tiie  later  sources  to  show  that  the  law  of  inheritance  gov- 
erned above  all  things  the  distiibution  and  enjoyment  of  land. 
Compare  Lex  Salica,  de  Alodis  (LIX.  5) ;  RosiSre's  Formula, 
CXXVL,  CXXV.,  CXXVIL,  CCXII.,  CCXIIL,  CCIII. ;  Lex 
Salica,  de  Furtis  Diversis  (XXVII.  6,  8, 10, 18) ;  Edictum  Chlo- 
tarii  IL,  Cap.  21  {sylvas  lyrivatorum) ;  Capitulary  of  A.  813,  Cap. 
40  (hereditatem  in  silca) ;  Lex  Ripuaria,  de  Alodibus  (LVI.  4)  ; 
also  in  the  same  law  the  passage,  de  Traditionibus  (LX.  1) ; 
Documente  of  St.  Bertin  (Gu^rard),  Lower  Rhine  (Lacomblet), 
Middle  Rhine  (Beyer  and  Hontheim),  Weissenburg  (Zeuss),  Lau- 
resham  (Codex  Laureshamensis),  Fulda  (Dronke),  Lex  Alaman- 
norum  LXXXVIII.  (utfratres  hereditatem  non  dissipent  antequam 
dividant  earn)  ;  Documents  of  Sanct  GaUen  (Wartinann) ;  Lex 
Baiuvaviorum  XIV.  8,  XI.  3,  XII.  6,  XV.  2,  XVI.  1,  XXI., 
XL  6,  XVL,  XVII.  (text  of  Walter's  Corpus  Juris  Germanici) ; 
Documents  of  Freising  (Meichelbeck),  of  Salzburg  (Keinz) ;  Lex 
Angliorum,  Werinorum,  Thuringorum,  VI.,  de  Alodibus  (very 
important) ;  Lex  Saxonum  XVI.  de  Terra  Aliena  Invasa,  XV. 
de  Traditionibus,  VII.  de  Haeredibus ;  Documents  for  Thuringia 
and  Saxonia,  in  the  Fulda  collection  (Dronke's  Traditiones);  Edic- 
tum Rotharis,  CLIII.  (text  of  Walter's  Corpus  Juris  Germanici), 
and  Formuke  appended  to  the  same  law.    This  list  of  references 
might  be  indefinitely  extended,  but  it  is  not  my  purpose  here,  as 
in  Study  I.,  to  establish  my  own  case,  so  much  as  to  destroy  that 
of  my  opponents.    I  hope  that  the  reader  is  at  this  point  con- 
vinced that  the  reasoning  of  Von  Maurer  and  his  followers  is,  in 
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SO  far  as  it  is  based  upon  the  testimony  of  Csesar  and  Tacitus, 
unsdeutific  and  untrustworthy.  I  will  now  proceed  to  give  some 
examples  of  their  reasoning  out  of  the  later  soorceS)  the  laws, 
formulse,  and  documents. 

Von   Maurer  says  of  his  Teutonic  village  (Einleitung,  p. 
144) :   "  Die  Grundlage  dieser  Genossenschaft  ist  wirkliche 
Gemeinschaft  des  von  den  Genossen  bewohnten  Grand  und 
Boden  gewesen.    Sie  war  eine  eigentliohe  Feldgemeinschaft, 
eine  Communio  oder  Communitas.^^    There  is  a  reference  in  the 
foot-note  to  Title  XIII.  of  the  Burgundian  law,  and  the  words 
remota  ho^piUs  e<mmtmiane  are  quoted ;  but  the  word  po89idemt 
after  comnunione  is  omitted.    The  passage  referred  to  has  no 
reference  whatever  to  the  mark-community.    It  has  reference  to 
the  division  of  land,  half  and  half,  between  the  Gallo-Roman  pro- 
prietors and  their  Buigundian  hoy^ites.   Compare  Tit.  XXXI., 
where  it  is  written,  Inter  Burgundiones  et  EamcmoB  id  cemmmus 
ohservandumy  ut  quicunque  in  communi  cawpo^  nidlo  eontradicente^ 
vineamfartasse  plantaverit  simikm  campum  illi  restituat^  in  cujus 
campo  vineam  pomit.   Yon  Maurer  omits  to  teU  us  all  this ;  and 
quoting  the  words  of  Title  XIII.,  remota  hospitis  ctmmunione^ 
without  the  word  possideat^  calls  it  evidence  of    eigentliche  Feld- 
gemeinschaft."    Then  he  quotes  the  Additamentum  of  the  same 
law  (1. 1),  thus:  9fflvarum  montiwn  etpaaeuorum  .  .  .  ctmnmwh 
nem,  omitting  the  words  unicuique  pro  rata  mppeUt  esse.    He  also 
omits  the  preceding  passage  of  the  law,  in  which  it  is  written  that 
a  division  of  common  lands  may  be  made  at  any  time,  which  is 
evidence  to  show  that  the  common  lands  were  simply  undt- 
vided  property.    Compare  Study  I.  (pp.  15,  16).    Then  our 
author  quotes  a  passage  from  a  Lower  llhine  document  in  the 
collection  of  Laecmiblet,  —  a  passive  in  which  the  word  communio 
occurs  ;  but  he  does  not  quote  No.  21,  of  the  same  collection,  in 
which  the  phrase  propria  hereditate  in  coitimunionem  proximorum 
$uorum  is  to  be  found ;  which  shows  that  the  word  communio  in 
itself  is  not  sufficient  evidence  of    wirkliche  Gemeinsdiaft  des 
von  den  Genossen  bewohnten  Grand  und  Boden." 

Now  we  will  see  how  Von  Maurer  establishes  the  corporate 
oharaeter  of  the  "Markgenossenschaft."  He  says  (Einleitung, 
p.  188) :  **  Die  volkberechtigen  Inhaber  einer  Feldmark  bildeten,  in- 
n^halb  dieser  Mark,  eine  wahre  Genossenschaft,  eine  univerHtrnJ* 
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In  the  foot-note  is  a  reference  to  the  Bargundian  law,  "  Tit.  49, 
C.  8,  Univerdtatem  eonvenU  observare.''  Referring  to  the  law, 
however,  I  find  that  our  author  has  omitted,  ^ter  ob^vare^  the 
words  ut  caballos  alienos  per  regionem  vagantes  nemo  eorripiat. 
This  is  evidence  to  show  that  the  mark-commuuity  was  "  eine 
wahre  Genossenschaft,  eine  universUas  "  I 

Lastly,  we  will  see  how  our  author  establishes  the  fiwst  of  pro- 
prietary equality  among  the  Markgenossen.  He  says  (Einleitung, 
p.  71) :  "  Die  urspriiaglich  gleiche  vertheilung  geht  schon  aus 
Tacitus  [in  a  note  he  quotes  the  agri  pro  numero  eultorum  efa;., 
but  not  the  words  secundum  dignationem^  which  destroy  the  force 
of  his  argument,  if  it  has  any],  und  auch  noch  aus  spateren 
Urkunden  hervor."  In  the  foot-note  we  are  referred  to  a  docu- 
ment of  Freising  (Meichelbeck,  I.  2,  p.  474).  The  words  prato- 
rumque  aequalem  mensuram  sihi  habendum  are  quoted.  Turning 
to  my  Meichelbeck,  however,  I  find  that  the  document  referred 
to  is  an  exchange  or  commtUatio  of  land  between  the  Bishop  of 
Freisic^  and  two  brothers.  The  latter  alienate  quiequid  proprie- 
tatis  habuerunt  in  a  certain  place,  and  receive  in  exchange  an 
equivalent ;  cultae,  et  incultae^  pratorumque  aequalem  mensuram^ 
mbi  habendum^  dandum^  vendendum^  posteris  mis  relinquendtm^ 
seu  quod  Ithet  faciendum  emnde.  This  is  evidence  to  prove  the 
existence  of  proprietary  equality  among  the  Markgenossen  ! 

If  the  reader  will  take  the  trouble  to  look  through  the  foot- 
notes of  our  leading  writers  upon  Teutonic  institutions,  he  will 
find  repeated  references  to,  or  quotations  of  these  striking  pas- 
sages in  the  ai'gument  of  Von  Maurer  ;  and  he  will  observe  that 
in  many  cases  they  are  the  premises  of  wide-reaching  arguments. 
The  institutions  of  t^e  £ast  and  of  the  West  have  been  interpret* 
ed  in  the  light  of  them.  Sir  Henry  Maine  says  in  his  book  enti- 
tled The  Early  History  of  Institutions  "  (p.  3),  that the  results 
obtained  by  the  special  method  of  Von  Maurer  have  been  verified 
by  comparison  witii  phenomena  discovered  in  Uie  most  unexpected 
quarters."  In  that  case  somebody  has  "verified  very  unjust 
things,"  as  Dogberry  says. 

Six  years  after  the  publication  of  the  ''Einleitung"  of  Von 
Maurer,  the  theory  of  vilh^^e  communities  or  "  primitive  com- 
munism "  among  the  Germans  was  presented  again,  and  urged 
by  Friedrich  Thudichum,  in  his  "  Gau-  und  Markverfassung  '* 
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(Giessen,  1860).  Thudicham,  like  Von  Manrer,  assumes  the 
existence  of  communism  in  land  in  pre-historic  and  early  times, 

and,  like  Von  Maurer  before  him  and  Prof.  Nasse  after  him,  he 
maintains  that  this  ancient  communism  has  persisted  in  many  parts 
of  Western  Europe  through  the  Middle  Ages  to  our  own  day. 
He  says  (p.  183)  that  the  evolution  out  of  this  communism  into 
separate  ownersliip  in  land  was  very  slow.    "  For  centuries  the 
individual  got  his  hind  from  the  community  of  which  he  was  a 
member."    But  where  is  the  evidence  to  support  this  theoiy  ? 
Csesar  tells  us  that  the  people  received  their  land  by  aUotoent 
from  their  chieftains,  and,  for  all  that  we  can  learn  from  this  our 
earliest  authority,  the  chieftains  may  have  owned  the  land  which 
they  distributed  to  their  followers.   Tacitus  teUs  us  that  the  di- 
vision of  land  among  the  people  was  secundum  dignaMonem.  The 
land  was  allotted  by  the  chieftains  to  their  followers,  and  it  was 
afterwards  divided  by  them  in  the  manner  described.    There  is 
no  evidence  in  Csesar,  nor  in  Tacitus,  to  show  that  the  mdividual 
got  his  laud  by  allotment  from  the  community  of  which  he  was  a 
member. 

Leaving  Csesar  and  Tacitus,  we  come  to  the  laws,  formulae,  and 
documents  of  the  fifth  and  foUowmg  centuries.   From  all  these 

it  appears  that  land  was  acquired  by  inheritance,  conquest,  occu- 
pation, purchase,  or  gift,  and  in  no  case,  so  far  as  I  am  able  to 
discover,  from  any  sndi  association  as  that  which  is  described  by 
our  authors  as  a  "  Markgenossenschaffe  mit  Feldgemeinsehafk" 
Whatever  "  Markgenossenschaften "  we  meet  with  (I  am  not 
speaking  of  manorial  groups)  are  "  Markgenossenschaften  ohne 
Feldgemdnsohaft "  ;  associations  of  freemen  bound  together  by 
kinship  and  neighborhood,  —  associations  municipal  rather  than 
communal.    But  let  us  argue  our  case  in  a  logical  fashion.  It 
is  certainly  true  that,  if  the  individual  got  his  land  from  the  com- 
munity of  which  he  was  a  member,  he  did  not  get  it  by  inheritance. 
If  he  got  it  by  inheritance,  he  did  not  get  it  from  the  community. 
A  law  of  inheritance  in  land,  equal  division  among  sons,  or  near- 
est kinsmen  if  there  were  no  sons,  is  common  to  all  branches  of 
the  Teutonic  race  in  the  earliest  period  of  their  recorded  history. 
From  which  it  follows  that  the  individual  did  not  get  his  land 
from  the  community  of  which  he  was  a  u)  ember. 
In  no  sense  can  he  be  s^  to  have  gotten  it  from  the  commu- 
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nity ;  for  it  appears  from  passages  of  the  Bavarian  law  (XI.,  XVI., 
XVII.),  the  Saxon  law  (XVI.),  and  other  sources,  that  the  indi- 
vidual used  to  vindicate  his  claim  to  inherited  and  otherwise  a<f- 
quired  property  in  land  by  battle,  when  his  claim  was  disputed,  and 
no  compromise  eould  be  effected.   Here  we  have  what  appears  to 
be  an  archaic  custom  of  the  Germans.   It  is  passing  away  when 
we  meet  with  it.    Moreover  tiiere  are  unmistakable  indicatimis 
and  traditions  of  the  practice  among  other  Aryan  peoples.  Com- 
pare for  example  the  procedure  in  vindication  of  quiritarian 
ownership  in  the  fourth  book  of  Gains ;  especially  the  words 
festuca  autem  utebatur  quad  hastae  loco  signo  quodamjiuH  donunH, 
When  the  right  of  ownership  in  land  was  contested,  a  clod  of 
earth  was  brought  into  court,  and  the  litigants  touched  it  with 
their  wands.  The  litigants  in  the  Lex  Akumannoram  (LXXXI V.) 
touch  the  curffodi  with  their  spears,  mm  ^adk  Mtu,  eum  quibm 
puffnare  debent.    Of  course  the  Germans  were  not  taught  the  real 
pugna  duorwn  by  the  Bomans  at  any  time  after  the  beginning  of 
their  interoourse ;  so  we  cannot  but  accept  it  as  a  practice  which 
they  brought  with  them  out  of  their  own  past   It  follows  tiiat 
the  individual  did  not  hold  his  land  from  the  community,  in  any 
sense  ;  not  even,  as  it  appears,  under  its  protection.   So  mjich, 
at  least,  may  be  said  against  the  theory  that  ^dm  einaehae  aem 
Ackerland  nur  von  der  Gemeinde  besitze." 

But  we  have  been  reasoning  against  Thudichum  without  touch- 
ing his  argument.   We  have  been  showing  that  he  cannot  be 
right,  without  showing  that  he  is  wrong.  The  fundamental  error 
in^his  argument  lies  in  its  disregard  of  the  chronology  of  the  evi- 
dence.   We  are  told  that  in  the  course  of  many  centuries  a  right 
of  inheritance  in  land  sprang  up.   The  arable  fields,  having  come 
to  be  regarded  as  private  property,  weie  oonsequentiy  legaidad 
as  hereditary  property,  and  became  subject  to  division  and  sub- 
division according  to  the  law  of  inheritance.    But  it  should  be 
observed  that  the  hfcw  of  inheritance  to  which  he  refers,  the  law 
of  allodial  inheritance,  dates  back  to  a  much  earlier  period  than 
any  of  the  evidence  which  he  gives  to  establish  the  prevalence  of 
communism  and  equaUty.    The  evidence  by  which  he  shows  the 
existence  of  communism  and  equaUty  dates  between  the  years  800 
and  1600  (see,  for  example,  M.  G.  V.,  p.  m  et  wg.) ;  while  the 
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evidence  to  establish  the  existence  of  private  property,  with  rights 
of  inheritance,  dates  between  the  years  500  and  800  (see  p.  184  et 
%eq.y  In  other  words,  the  evidence  considered  chronologically 
reverses  the  order  of  tiie  ai^iiment.  Instead  of  proving  that  pri- 
vate estate  was  an  issue  out  of  commnnism,  he  proves,  rather 
conclusively  from  his  point  of  view,  that  the  reverse  of  this  was 
true ;  that  in  early  times  private  property  existed  everywhere,  but 
after  a  while  gave  place  to  communism. 

The  whole  difficulty  —  what  has  led  Von  Maurer  and  his  fol- 
lowers astray  —  is  the  failure  to  see  that  the  association  of  allodial 
proprietors  (the  "  Markgenossenschaf t  ohne  Feldgeineinschaft") 
is  one  thing,  and  the  land-community  of  the  Middle  Ages  (the 
manorial  community)  is  another.  As  I  said  in  my  first  Study, 
certain  passages  of  Csesar  and  Tacitus  were  read.  The  institu- 
tion of  joint^-tenure  in  the  manorial  communities  was  studied. 
It  was  then  assumed  that  Gsesar  and  Tacitus  describe  Jdnt 
ownership  (sovereign  ownership)  of  land,  and  the  problem  arose, 
how  this  joint  ownership  was  changed  to  that  joint  tenure.  The 
iMit  of  Hke  change  having  taken  place  was  taken  for  granted, 
although  the  problem  involved  was  not  solved.  The  community 
of  joint-tenants  and  the  ancient  association  of  allodial  proprietors 
came  to  be  regarded  as  one  and  the  same  institution,  and  Von 
Maurer,  Thudichum,  and  others,  set  out  to  write  its  history.  The 
laws,  formula?,  and  documents  of  the  fifth  and  following  centuries 
must  have  given  them  a  great  deal  of  trouble  until  they  decided 
to  disregard  the  chronolc^  of  the  evidence,  and  to  describe  the 
community  of  the  manor  first,  and  the  group  of  allodial  proprie- 
tors afterwards.  In  this  way  they  brought  matters  to  rights, 
according  to  their  preconceived  notion  of  historical  truth.  If 
the  reader  doubts  whether  this  is  the  true  history  of  the  Theory 
of  Village  Communities  among  the  Germwis,  he  should  read  the 
writings  of  Von  Maurer  and  Thudichum,  noting  particularly  the 
chronology  of  the  evidence. 

Before  leaving  the  Markv^dEassung  "  of  Thudichum,  I  must 
give  the  reader  a  specimen  or  two  of  Ute  r^»oning  in  it.  This 
is  the  more  necessary,  as  I  am  told  that  the  method  of  Thudi- 
chum is  admirable  and  strictly  scientific.  He  tells  iis  (p.  182), 
speaking  of  his  mark-community,  that  the  individual  could  not 
have  as  much  of  the  arable  land  as  he  wanted.   Thirty  Margm 
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and  no  more  was  given  to  each  man.  He  tells  us  that  this  al- 
lotment was  called  the  terra  iortU  tittdo  acquisita.  He  quotes 
the  Burgundian  law  (Tit.  L  1) ;  and,  after  that,  proceeds  to 
quote,  2  sortes,  sortes  3,  sortes  63,  from  documents.  Then  he 
adda,  that  the  allotments  to  serfs  and  slaves  were  also  called 
s&rtes^  and  corresponded  with  those  of  freemen.^  Now,  in  the 
first  place,  the  terra  sortis  titulo  acquinta  of  the  Burgundian 
law  is  hereditary  property,  and  is  described  as  such  in  the  pas- 
si^  quoted  by  Thudichum  (Tit.  I.  1).  In  the  second  place,  if 
we  find  in  the  documents  idieuations  of  2,  8,  and  m<»e,  even 
53  sortes,  and  each  sors  was  equivalent  to  thirty  Morgen,  it  is 
evident  that  thirty  Morgen,  or  one  «or«,  was  not  the  limit  of 
individusd  property.  That  it  was  not  is  established  beyond 
controversy  by  multitudes  of  early  documents,  besides  those 
quoted  by  Thudichum  himself.  Lastly,  if  a  man's  serfs  and 
leaves  had  each  an  allotment  of  thirty  Morgen,  what  did  he  have 
himself?  For  another  example  of  scientific  method  I  will  refer 
the  reader  to  page  238  of  the  "Markverfaasung,"  where  the  author 
quotes  the  Lex  Salica,  si  quis  in  silva  alterius  ligna  furaverit  etc.^ 
and  says, "  aUerkiS  gehort  zu  ligna,  nicht  zu  silva.''  The  argument 
is  not  original  with  Thudichum,  but  he  is  pl^ised  to  reiterate  it,  in 
order  to  show  that  forest-land  was  common  property  at  the  time 
of  Lex  Salica.  Had  he  consulted  other  readings  of  the  passage 
quoted,  in  which  aUena  occurs  instead  of  alteriu^  it  would  have 
been  well.  It  would  also  have  been  well  if  our  author  had 
looked  into  the  Prankish  formula3  and  documents  for  a  confirma- 
tion of  his  opinion  that  forest-land  was  common  property.  He 
would  have  found  no  such  confirmation  of  his  theory,  for  the 
formulae  and  documents  are  full  of  references  to  forest-land  ac- 
quired by  inheritance,  conquest,  occupation,  purcliase,  and  ^ft. 

We  will  now  pass  from  the  writings  of  Von  Maurer  and  Thu- 
dichum to  tjiose  of  M.  de  Laveleye  and  Sir  Henry  Maine.  Sir 
Henry  Maine  says  in  his  last  book,  "  The  Early  History  of  Insti- 
tutions (London,  1875)  :  The  results  obtained  by  the  special 
method  of  L.  von  Maurer  have  meantime  been  verified  by 
<M)mparison  with  phenomena  discovered  in  the  moat  unexpected 
quarters.  The  researches  of  M.  de  Laveleye,  in  particular,  have 
been  conducted  over  a  field  of  very  wide  extent,  and  although  I 
dissent  fxxm  some  of  tiie  economic  conclusions  to  which  he  has 
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been  led,  I  cannot  speak  too  highly  of  the  value  of  the  materials 
eoUected  by  him  in  the  recently  published  volume  which  he  has 
entitled  *  La  Propri6t6  efc  ses  Formes  Primitives.' "  I  do  not 
a^ree  with  Sir  Henry  Maine  in  his  estimate  of  the  materials  col- 
le'cted  in  this  book  by  M.  de  Laveleye.  In  the  materials  I  see 
Uttle  that  is  new,  while  in  the  reasoning  of  the  book  I  find  much 
to  criticise. 

We  have  no  new  material  surely  in  the  chapter  entitled  "  La 
Marke  Germauique  "  ;  only  the  well-known  passages  from  Csesar 
and  Tacitus,  and  a  lot  of  citations  at  second-hand  from  Von 
Maurer.  Of  the  passages  in  Caesar  and  Taeitus,  M.  de  Laveleye 
says :  "  Pour  comprendre  ses  passages,  souvent  mal  traduits,  il 
faut  se  rendre  compte  d'une  practique  agricole  encore  en  usage, 
de  nos  jours,  dans  certains  villages  qui  possedent  de  vastes  com- 
munaux,  comme  dans  les  Ardennes  en  Belgique."  (Propn6t^, 
p.  74.)  We  may  ask  what  right  our  author  has  to  explain  the 
account  of  a  primitive  institution  given  by  an  ancient  writer  by 
phenomena  exhibited  in  our  own  day,  without  first  making  sure 
that  tliose  phenomena  were  exhibited  by  that  institution.  M.  de 
Laveleye  assumes  that  they  were,  in  order  to  prove  that  they 
were.    Whether  he  is  right  or  wrong,  his  method  of  reasoning 

is  objectionable.  , 
Tlie  assumption  which  lies  at  the  bottom  of  M.  de  Laveleye  s 
reasoning  may  be  stated  in  his  own  words  (Propriety,  p.  85) : 
«Ce  qui  ne  laisse  aucun  donte,  semble-t-il  ?  c  est  que  le  partage 
p^riodique  par  la  voie  du  sort  est  rest6  en  usage,  depuis  les 
temps  les  plus  recules  jusqu'i  nos  jours.'*   This  i«  somethmg  to 
be  proved,  not  to  be  assumed.  To  be  sure,  M.  de  Laveleye  makes 
some  littie  show  of  reasoning  about  it,  but  it  amounts  to  little 
more  than  a  play  upon  the  word  »of»,  meaning  lot  or  aUotineut. 
It  is  all  very  well  to  adduce  quotations  from  the  Butgundian 
and  Gothic  laws  in  which  the  word  sors  occurs,  and  it  follows 
that  there  was  a  distribution  of  land  at  a  time  and  a  place  ;  but  it 
does  not  follow  that  there  were  any  redistributions  of  it  after- 
wards.   Had  M.  de  Laveleye  taken  his  quotations  from  the  laws 
themselves,  instead  of  from  Von  Maurer,  he  would  have  discovered 
that  the  terra  8orU»  tibido  aequisita  was  not  only  distributed,  but 
was  afterwards  held,  by  the  c<msorteB,  as  hereditary  and  private 
property.    M.  F ustel  de  Coulanges  is  quite  sound  upon  this  point. 
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He  says  in  his  "  Institutions  Politiques  "  (I.,  p.  402) :  «  On  a  trouv4 
dans  la  laaguede  cette  6poque  le  mot  sors  employ^  pour  designer 
une  terre,  et  on  a  condut  d«  I'existence  aeule  de  ce  terme  qu'il 
y  avait  eu  un  tirage  au  sort  des  terres  du  pays  ;  mals  ce  mot  wr* 
avait  dans  la  langue  latine,  depuis  plusieurs  si^cles,  le  sens 
propri6t6,  de  patrimoine :  il  s'appliquait  a  toute  terre  possed^e 
h^rMitairement."  The  position  of  M.  de  Coulanges,  as  laid 
down  in  the  "  Revue  des  Deux  Mondes  "  (in  1872-73),  is  consid- 
f  ered  by  M.  de  Laveleye  in  a  note  (p.  84)  ;  but  it  is  summarily 

dismissed. 

The  words  of  Festus,  «or«  patrimonwm  «^^cat,  should  be  re- 
membered in  this  connection.  The  fact  that  there  was  a  distri- 
bution by  lot  does  not  show  that  the  distribution  was  not  per 
gUrpeB,  See,  in  the  Old  Testament,  Numbers,  chap,  xxxvi. ; 
Joshua,  chap.  xix. ;  Chronicles,  chap.  vi.  Suppose  A,  the  progen- 
itor of  a  clan,  has  five  sons,  B,  C,  D,  E,  F ;  and  B  has  three  sons, 
G,  H,  I ;  and  G  has  four  sons,  J,  K,  L,  M ;  and  J  has  two  sons, 
N,  O ;  O's  share  in  the  dan-land  (Alodium  de  genealogia.  See 
Study  I.,  p.  22)  would  be,  according  to  the  law  of  allodial  inher- 

]|  itance,  i  of  ^  of  ^  of  ^,  or       of  the  whole.   But  the  method  of 

division  and  distribution  would  be  as  follows:  The  clan-land 
would  be  divided  into  five  equal  parts,  which  would  be  assigned  to 
the  descendants  of  B,  C,  D,  E,  F,  respectively,  by  lot.  Then  the 
descendants  of  B  would  divide  their  share  of  the  clan-land  (^) 
into  three  equal  parts,  which  would  be  assigned  to  the  descendants 
of  G,  H,  I,  respectively,  by  lot.  Then  the  descendants  of  G 
would  divide  their  diare  of  the  chm-land  (^)  in  four  equal  parts, 
which  would  be  assigned  to  the  descendants  of  J,  K,  L,  M,  re- 
spectively, by  lot ;  and,  lastly,  the  sons  of  J,  N  and  O,  would 
divide  their  inheritance  in  the  clan-land  (  Jj^)  into  two  equal  parts 
and  draw  lots  for  them :  and  the  land  of  O,  -^^^  of  the  clan^d, 

*  would  be  his  inheritance,  by  lot,  — his  terra  sortis  titido  aeqainta^ 

or,  according  to  Victor  Vitensis,  his  terra  fwniculo  hereditatis  ae- 
quisita (compare  Hist.  Persec.  Vandal,  I.,  cap.  4).  The  process 
of  division  and  distribution  would  be,  in  the  words  of  the  old 
formula,  a  divido  vel  exacquatio  inter  eonsortes  de  alode  vd  de  agro 
(Rosi^re,  CXXVH.).  Compare  Study  I.,  Nos.  36,  37,  38,  39,  40, 
63,64,65. 

It  is  worth  while  in  this  connection  to  remember  the  significa- 
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lion  and  use  of  the  Greek  word  KX^pot; ;  ^^m  allotmeat  of  land* 
but  in  early  authors  generally  any  piece  of  land,  farm,  estate  " 

(Liddell  and  Scott)  ;  and  see,  for  example  of  the  use  of  the  word 
to  describe  an  inheritance,  Hesiod,    Works  and  Days,"  line  37. 

M.  de  Laveleye  insbts,  in  his  acconnt  of  the  Teutonic  commu- 
nity (p.  77),  that  **chaque  famille  avait  droit  k  la  jouissance  tem- 
poraire  d'une  part  dans  chacune  des  divisions  de  la  mark,  mais 
nul  n'y  exergait  un  droit  permanent  et  hereditaire."    This  state- 
ment is  contradicted  by  all  that  early  legal  and  documentary  evi- 
dence which  was  given  in  the  first  of  this  series  of  studies.    It  is 
also  contradicted  by  a  most  respectable  weight  of  authority.  As 
long  ago  as  1844,  M.  Guerard,  the  learned  editor  of  the  Polypti- 
cus  Irminonis"  said  (I.  2,  p.  476  ;  see  the  same  in  the  Bibl.  da 
r:6cole  des  Chartes,  I.  3,  p.  113) :  "  L'alleu,  ahdis,  aUodium^ 
comma  le  propre,  ue  fut  d'abord,  a  ce  qu'il  parait,  autre  chose  que 
le  patrimoine  "  ;  and  again,  further  on,  "  On  donna  le  mot  d'alleu 
ik  tout  ce  qui  fut  possed^  en  propre,  par  heritage,  par  achat,  ou 
par  donation."    M.  de  Coulanges  says  in  his  "  Institutions  Poli- 
tiques''  (Paris,  1875,  I.,  p.  460) :    Observons  les  codes  qui  fu- 
rent  ecrits  par  les  Francs ;  ils  nous  presentent  Timage,  non  d'un 
peuple  de  guemers  mais  d'un  peuple  de  propri^tfures.   lis  ne 
sont  pas  faits  pour  une  troupe  vivant  en  commun,  mais  pour  une 
societe  ou  Tindividu  vit  et  possede  isoldment.    Riche  ou  pauvre, 
ohacun  k  sa  maison,  son  champ  qui  est  bien  a  lui,  sa  hale  qui 
encldt  son  champ,  la  limite  inviolable  qui  enserre  sa  propri6t6. 
Si  la  terre  etuit  en  commun,  les  lois  ne  r^gleraient  que  des  par- 
tages  de  jouissance ;  ce  qu'elles  constituent  an  contraire,  c'est 
toujours  la  propri^t^  individuelle ;  ce  qu'elles  prot^gent  et  garan- 
tissent,  c'est  le  patrimoine." 

Dr.  von  Inama-Sternegg,  who  has  been  writing  admirable 
books,  books  too  Httle  known  to  English  readers,  upon  the  early 
history  of  ownership,  tenure,  and  cultivation  of  land  among  the 
Germans,  says,  in  his  "  Wirthschaftsgeschichte  "(Leipzig,  1879, 
I.,  p.  100)  :  Steht  damit  aber  auch  die  Thatsache  fest,  dass  ein 
Sondereigenthum  an  Grund  und  Boden  allenthalben  bei  den 
Deutschen  Folkstammen  in  der  Zeit  ihrer  Folksrechte  bestand." 
Even  Von  Maurer  grants  that,  in  the  earliest  time,  there  were 

Markgenossenschaften  ohne  Feldgemeinschaft  "  (Einleitung,  p. 
10  et  seq.^.    What  Von  Maurer  considered  the  exception,  Von 
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Inama-Sternegg  has  shown  to  be  the  rule.  In  his  "  Hof-system  " 
(Innsbruck,  1872,  p.  47),  he  said:  "  Warend  namlich  vor  der- 
sdben  [der  Volkerwanderui^],  also  besonders  zur  Zeit  des  Taci*- 
tus,  noch  nicht  mit  Bestimmtheit  allgemein  Sondereigen  am 
Ackerlande  angenoramen  werden  kann,  tritt  dasselbe  nach  der 
Volkerwanderung  unzweifelhaft  als  vorherrschend  au£'*  The 
same  writer,  in  a  notice  and  review  of  the  first  of  this  series  of 
Studies,  in  the  "  Jahrbiicher  fiir  Nationalokonomie  und  Statistik" 
(July,  1880),  says,  that  it  is  a  fact  beyond  controversy,  ''dass 
vom  Anfang  der  urkundlich  beglaubigten  Geschichte  an,  die 
Deutschen  Sondereigenthum  an  Grund  und  Boden  und  ein  festes 
Recht  der  Erbfolge  in  Grundbesitz  hatten,  welches  sich  mit  dem 
Prinzip  des  Gesammteigenthums  an  allem  Land,  das  periodische 
Neuvertheilung  unbedingt  nothwendig  gehabt  hatte,  absolut 
nicht  vOTtnigt."  From  all  this  it  is  evident  that  M.  de  Laveleye 
has  the  burden  of  proof  on  his  side. 

Before  taking  up  other  parts  of  M.  de  Laveleye's  argument  in 
"La  Propri^t^,"  let  us  see  what  Sir  Henry  Maine,  our  leading 
English  authority,  has  to  say  about  the  Teutonic  land-commu** 
nity.  We  shall  see  that  it  is  only  what  Von  Maurer  and  Prof. 
Nasse  have  urged  before  him.  He  says  (Village  Communities, 
p.  12)  :  I  should  probably  have  left  this  subject  in  the  hands  of 
writers  who  have  made  it  their  own,  if  it  were  not  for  one  circum- 
stance. These  writers  [Von  Maurer  and  Prof.  Nasse]  are  obvi- 
ously unaware  of  the  way  in  which  Eastern  phenomena  confirm 
their  account  of  the  primitive  Teutonic  cultivating  group,  and  may 
be  used  to  extend  it."  It  is  professedly  upon  the  authority  of 
Von  Maurer  and  Prof.  Nasse,  that  Sir  Henry  Maine  says  of  this 
group  that  it  was  "  an  organized,  self-acting  group  of  Teutonic 
families,  exercising  a  common  proprietorship  over  a  definite  tract 
of  land,  its  Mark,  cultivating  its  domain  on  a  common  system, 
and  sustaining  itself  by  the  produce.  It  is  described  by  Tacitus 
in  the  'Geimany'  as  the  'vicus';  it  is  well  known  to  have 
been  the  proprietary,  and  even  the  political,  unit  of  earliest  Eng- 
lish society  "  (V.  C,  p.  10). 

I  hope  that  the  reader  is  convinced  that  we  have  no  sufficient 
reason  to  believe  that  the  view  of  Tacitus  was  a  self-acting 
group  of  families  exercising  a  common  proprietorship  over  their 
land  (proprietorship  per  capita^  according  to  Von  Maurer)  ;  and 
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we  may  go  onto  consider  "the  well-kno-wn  fact"  that  such  a 
group  was  **  the  pn^xietary,  and  even  the  political,  unit  of  earliest 
English  society."   May  we  not  deny  this  npon  the  best  autfaor- 

ity?  As  long  ago  as  1858,  Dr.  Schmid,  an  eminent  authority, 
denied  the  existence  of  "  wirkliche  Markgenossenschaften  "  in 
England  Gesetze  der  Angelsachsen,"  Glossary,  under  mearc)^ 
and  more  recently  Canon  Stubbs  has  said  (Gonstitntional  History, 
I.,  p.  83)  :  "  It  cannot  be  safely  affirmed  that  the  German  settlers 
in  Britain  brought  with  them  the  entire  system  of  the  mark  or- 
ganization, or  that  that  system  was  ever  in  Anglo-Saxon  times  the 

basis  of  local  administration  We  nowhere  see  [p.  84]  the 

qualification  of  the  freeman  for  political  rights  depending  on  a 
partnership  in  tenure  and  cultivation  of  common  land/'  From 
which  it  appears  that  Sir  Henry  Maine's  "  well-known  fact "  is 
very  questionable.  It  will  be  urged,  however,  that  Canon  Stubbs 
admits  that  vestiges  of  the  ancient  mark-community  are  to  be 
found  among  the  Anglo-Saxons ;  which  is  the  case  (see  Consti- 
tutional History,  L,  p.  84).  So  it  behooves  ns  to  rfiow  that  the 
evidence  which  he  adduces,  to  establish  these  vestiges  of  the 
ancient  mark-community  in  England,  is  not  conclusive. 

The  evidence  goes  to  show  that  kinship  was  a  bond  of  union 
among  the  inhabitants  of  tiie  Anglo-Saxon  townships.  Canon 
Stubbs  is  inclined  to  argue,  tliat  this  fact  is  evidence  of  the  ex- 
istence of  mark-communities.  It  is  not,  however ;  for,  though 
tibe  Anglo-Saxon  towns  were  inhabited  by  the  descendants  of 
common  progenitors,  the  land  may  have  been  owned  in  luioestral 
shares,  J9^r  stirpes^  as  well  as  in  common,  j?gr  capita ;  and,  if  it  was 
owned  stirpes^  the  community  was  a  community  without  com- 
munism, a  Markgenossenschaft  ohne  Feldgemeinschaft,"  which 
is  not  the  mark-community  Canon  Stubbs  has  in  mind.  (Com- 
pare Const.  Hist.,  p.  49 ;  noting  by  the  way  the  references  to 
Von  Maurer).  Then  Canon  Stubbs  quotes  the  law  of  Ine, 
Kmg of  Wessex  (§  42) :  "If  cecMrls  have  a  common  meadow  or 
other  partible  land  to  fence,  and  some  have  fenced  their  part,  and 
so  on."  He  cites  this  as  evidence  to  establish  the  existence  of 
Uie  ancient  mark-community  among  the  Anglo-Saxons.  This 
may  be  questioned.  The  land  is  partiblo,  but  we  cannot  say 
whether  upon  communistic  principles  or  not*  Perhaps  it  was 
owned  in  unequal  shares.   These  shares  may  have  been  obtained 
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by  inheritance,  or  even  by  purchase  or  gift.  There  is  nothing  in 
the  law  to  the  contrary.  We  cannot  say  whether  particuhur 
parts  of  the  open  field  belonged  to  particular  persons,  or  only  un- 
divided shares  of  the  whole.  We  cannot  say  whether  the  ceorls 
owned  the  land  which  they  were  about  to  fence  in,  or  not.  They 
mskj  have  been  tenants  simply.  Perhaps  they  paid  services  and 
rent  for  their  land.  For  all  that  we  can  learn  to  the  contrary, 
these  ceorls  with  a  common  field  to  fence,  were  serfs,  villani. 
The  common  field  may  have  been  part  of  a  manor,  and  the  ceorls 
members  of  a  manorial  village,  not  memb^  of  a  mark-commanity. 
Lastly,  Canon  Stubbs  finds  traces  of  the  mark-community  in  the 
Court  Baron  of  the  manor,  but  the  argument  involves  the  as- 
sumption that  the  mediaeval  manor  and  the  mark-community  of 
early  times  are  one  and  the  same  iostittttion, — involves  the  prob* 
lem,  "  How  did  the  mark  become  the  manor?  "  which  problem  we 
will  now  proceed  to  consider. 

Mr.  Mill  in  a  notice  and  review  of  Sir  Henry  Maine's  Village 
Communities  "  (Fortnightly  Review,  May,  1871)  says :  "  Our  law 
books  trace  all  landed  tenures  in  England  to  a  feudal  grant. 
From  such  grant,  either  actual  or  presumed,  they  all  technically 
proceed;  and  the  law  writers  seldom  trouble  themselves  with 
anything  anterior.  But  there  were  landed  possessions  in  England 
before  there  was  feudality.  The  feudal  lords  were  the  successors 
of  former  holders;  and  in  order  to  know  what  the  lord  could 
either  claim  for  himself  or  grant  to  others,  it  is  necessary  to  know 
whose  rights  he  succeeded  to.  In  this  there  is  now  no  obscurity,'* 
continues  Mr.  Mill.  "  The  feudal  lord  took  the  place  of  the  col- 
lective village  community ;  the  Mark  system  passed  by  transfor- 
mation into  the  Manorial.  The  rights  which  had  belonged  to  tihe 
village  as  a  collective  body  became  the  rights  of  the  lord ;  the 
customary  rights  which  the  several  households  of  the  village 
could  claim  from  the  collective  body  were  not  lost,  but  remained 
valid  against  the  lord/'  It  appears,  however,  tlutt  by  excluding 
the  mark-system  from  English  ground  we  have  removed  that  sys- 
tem from  all  contact  with  the  manorial  system  of  feudal  times  ; 
and  it  cannot  be  altogether  plain  how  the  feudal  lords  took  the 
place  of  the  collective  village  community,'*  or  how  the  mark-sjs* 
tem  "  passed  by  transformation  into  the  manorial."  Feudal  lord- 
ship must  have  supplanted  something  else,  whatever  it  was,  that 
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came  before  it.  ReferriBg  again  to  Canon  Stubbfl  we  discover 
that  this  was  "  absolute  ownership  of  land/'  which  was  **  the  rule 
in  Anglo-Saxon  times"  (Const.  Hist.,  L,  p.  75).  That  being  the 
ease,  what  becomes  of  that  "great  problem  of  legal  history/' 

How  did  the  mark  become  the  manor?  " 

What  Canon  Stubbs  says  of  Anglo^axon  England  may  be 
said  of  all  Germim  portions  of  the  Continent,  for  the  earliest  pe- 
riod of  their  recorded  history.  The  evidence  has  been  collected 
in  the  first  and  second  of  this  series  of  Studies,  and  testimony 
of  great  authority  has  just  been  presented.  There  is  no  doubt 
Uiat  absolute  ownership  of  land  was  the  rule  among  all  branches 
of  the  Teutonic  race  at  the  time  when  we  first  meet  them  in  his- 
tory. Upon  the  supposition  that  the  manor  under  feudal  lord- 
ship is  an  institution  of  later  date,  it  follows  that  our  "  great  legal 
problem,"  "How did  the  mark  become  the  manor?"  has  no  more 
bearing  upon  the  Continent  than  it  has  in  England;  the  true 
problem  being  how  allodial  kndlordship  was  chained  into  feudal 
Iradlordship* 

In  connection  with  this  last  and  true  problem  arises  another : 
Is  the  manor  an  institution  which  arose  with  mediaeval  feudalism, 
or  were  there  manors  under  allodial  landlordship  ?  This  sub- 
ject was  considered  in  Study  IL  In  that  Study  we  discovered 
associations  of  tenants  under  allodial  landlordship,  corresponding 
in  all  particulars  with  the  associations  of  tenants  under  feudal 
lordship ;  so  it  appeared  evident  that  they  were  identical  j  that 
they  were  one  and  the  same  institution.  The  ccmdusion  reached 
in  Study  II.  may  be  here  repeated.  When  the  Teutonic  clans- 
men took  possession  of  a  tract  of  land  they  marked  off  a  certain 
portion  (described  a  marh)  and  divided  it  per  stirp€9;  the  share 
of  each  cknsman  being  determined  by  the  law  of  allodial  inherit- 
ance applied  to  the  genealogy  of  his  descent  from  the  common 
progenitor.  When  the  mark^  was  thus  divided,  each  nlan^Tnan 
distiibuted  his  share,  or  a  portion  of  it,  among  his  vassals  and 
slaves,  except  such  as  were  supported  as  personal  companions. 
Each  received  ground  for  a  house  and  garden,  and  an  allotment 
of  arable,  meadow,  pasture,  and  forest  land,  or  rights  therein ; 
and  in  the  group  of  houses  and  gardens  held  by  the  vassals  and 
slaves  of  the  allodial  Icmdlord,  and  in  the  aggregate  of  their  sev- 
eral allotments,  we  have  the  land-community  of  the  early  and 
middle  ages. 
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That  this  conclusion  was  tme  with  r^rd  to  the  Anglo-Saxons 

coming  into  England  I  had  no  doubt  when  I  wrote  this ;  but  I 
am  particularly  glad  to  have  my  view  confirmed  by  the  conclu- 
sion independently  reached  by  my  £riend  Mr-  F.  Seebohm,  in  a 
paper  read  before  the  London  Society  of  Antiquaries  last  April. 
He  showed,  conclusively  I  think,  that  the  open-field  system  of 
the  English  manorial  communities  has  always  been  associated 
with  tenure  in  serfdom.  Consequently  he  does  not  think  that 
the  yard-lands  of  the  mediaeval  sei^  lutve  any  connection  with 
the  divisions  of  allodial  property  which  were  made  when  the 
Germans  first  came  over  into  England.  It  is  to  be  hoped  that 
Mr.  Seebohm  will  soon  place  his  aiguinent  in  reach  of  the 
public. 

It  must  be  evident  to  every  one  who  thinks  of  it,  that  the 
earliest  form  of  possession  of  land  must  be  a  form  of  sovereign 
ownership,  as  distinct  from  any  form  of  tenure.  So  it  follows,  that 
it  is  a  sufficient  answer  to  those  who  maintain  the  theory  of  vil- 
lage communities  (or  primitive  communism  ")  among  the  Ger- 
mans, that  the  cases  which  they  adduce  in  evidence  are  regularly 
cases  of  collective  tenure.  See,  for  example,  the  document  of 
1178  cited  by  Von  Maurer,  and  from  him  by  M.  de  Laveleye  in 
"La  Propri^t^*'  (p.  78).  The  land-communities  of  Western  Eu- 
rope have  been  from  very  early  times  associations  of  tenants  and 
ser&,  and  it  remains  to  be  ahown  that  they  were  ever  anytihing 
else ;  that  ihey  were  ever  associations  of  sovereign  owners  and 
freemen.  If  my  opponents  persist  in  maintaining  their  theory, 
they  must  show,  first,  that  the  earhest  form  of  possession  of  laud 
among  the  Germans  was  sovereign  owneiiship,  per  capita^  as  dis- 
tinct feom  any  fonn  of  collective  tenure.  Then  they  will  have 
to  show  how  their  ancient  ownership  per  capita  was  changed 
into  the  particular  forms  of  collective  tenure  which  we  have  in 
the  manorial  communities  of  the  Middle  Ages.  How  difficult  it 
will  be  for  them  to  establish  the  first  point  must  be  evident,  in 
view  of  the  evidence  presented  in  the  first  of  this  series  of  Stud- 
ies. Until  that  point  has  been  established  they  need  not  explain 
how  sovere^  ownership  per  capita  might  be  changed  into  the 
forms  of  colleclive  tenure  with  which  we  are  acquainted  in  our 
mediaeval  records.  That  will  not  help  on  their  cause  in  the  least, 
for  they  have  to  show  how  it  was  so  changed.   Until  they  have 
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established  their  owBeiship  capita^  they  need  not  trouble 
themselves  about  what  beoune  of  it. 

Now  we  will  leave  the  Teutonic  ground  of  our  argument,  and 
"  the  results  obtained  by  the  special  method  of  G.  L.  vou  Mau- 
rer,"  to  examine  the  '^phenomena"  by  which  these  xesultSt  ac- 
cording to  Sir  Henry  Maine,    have  been  verified/' 

Sir  Henry  Maine  tells  us  in  his  "Village  Communities" 
(p.  12),  that  he  would  not,  probably,  have  taken  up  the  subject 
had  it  not  been  for  one  eircumstance,  viz*  thsA  Von  Maurer  and 
Piof.  Nasse  and  their  followers  were  unaware  "  of  the  way  in 
which  Eastern  phenomena  confirm  their  account  of  the  primitive 
Teutonic  cultivating  group,  and  may  be  used  to  extend  it."  Then 
he  goes  on  to  say,  that  the  village  communities  of  India  exhibit  re- 
semblances to  the  Teutonic  township  which  are  much  too  strong 
and  numerous  to  be  accidental."  Granting  tliat  the  resemblances 
are  numerous  and  striking,  we  must  determine  precisely  what  the 
Teutonic  cultivating  group  was.  Was  it  a  group  of  tenants  and 
serfs  cultivating  the  land  of  allodial,  and  afterwards  feudal,  pro* 
prietors  ?  This  is  what  we  must  believe  until  it  has  been  shown 
that  it  was  an  independent  self-acting  group  of  kinsmen  ;  and  in 
the  mean  time  Sir  Henry  Maine  must  tell  us  whether  the  Indian 
village  communities  have  not  been,  until  within  very  recent  times, 
also  groups  of  tenants  and  serfs  :  otherwise  we  must  deny  that  the 
resemblances  between  tixe  Teutonic  and  Indimi  village  communi- 
ties are  more  than  superficial. 

Sir  Henry  Maine  says  (V.  C,  p.  179),  that  all  Oriental  sov- 
ereigns feed  their  courts  and  armies  by  an  unusually  large  share 
of  the  produce  of  the  soil  which  their  subjects  till " ;  and  he  adds, 
that  the  Indian  monarchs  of  whose  practices  we  have  any  real 
knowledge  took  so  much  of  the  produce  in  the  shape  of  land 
revenue  as  to  leave  to  the  cultivating  groups  little  more  than  the 
means  of  bare  subsistence."  Which  statement,  alone,  shows  that 
the  Indian  vilh^e  communilies  have  been,  in  past  iAme^  assooia* 
tions  of  tenants,  if  not  of  serfs ;  for  he  who  holds  the  rent  of  land 
is  its  owner,  and  he  who  pays  the  rent  of  land  is  the  tenant. 
So,  although  I  could  adduce  conclusive  evidence  to  show  that  the 
Indian  village  communities  have  been  associations  of  tenants, 
I  will  take  that  for  granted.  Taking  that  for  granted,  it  follows 
that,  in  order  to  maintain  hia  theorytSir  Henry  Maine  must  show 
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that  the  Indian  village  community,  as  an  associa1io&  of  tenants, 

was,  in  its  origin,  an  association  of  land-owners  and  freemen. 
He  must  show  that  the  inhabitants  of  the  Hindoo  villages  origi- 
nally owned  the  Iwd,  which  they  have  since  held  in  tenure,  upcm 
the  condition  of  an  annual  payment  of  the  rent.  He  must,  more- 
over, show  that  this  original  ownership  was  ownership  per  capita; 
otherwise,  he  breaks  free  from  the  '^results  obtained  by  the  special 
method  of  Von  Maurer/'  If  Sir  Heniy  Maine  mwitaina  that  the 
earliest  form  of  the  possession  of  land  was  sovereign  ownership 
per  capita  (see  *'Early  History  of  Institutions,"  p.  195),  it  will 
not  serve  his  purpose  to  exhibit  groups  of  tenants  as  cases  in  evi- 
dence, especially  if  the  t^uze  of  these  tenants  isi  or  haa  been^  a 
tenure  per  stirpes. 

It  appears  from  the  evidence  that  the  tenure  of  land  in  the 
Indian  villages  is  not  per  capita^  but  per  stirpes  in  so  far  at  least 
as  the  villi^ers  are  of  Aryan  exteaelicKu  (compare  Village  Com'- 
munities,  p.  112).  Sir  Henry  Maine  tells  us  (Ancient  Law, 
Chap.  VIII.)  that  the  simplest  and  most  common  foi'm  of  the 
Indian  village  is  a  body  of  kindred  holding  a  domain  in  common, 
—  "  an  assemblage  of  Joint  proprietors.*'  He  goes  on,  to  explain 
how  this  assemblage  arises.  Separate  proprietorship,"  he  says, 
"is  always  on  its  way  to  become  proprietorship  in  common"  ;  for, 
as  he  explains  it,  although  there  is  a  law  of  inheritance  to  govern 
the  distribution  and  enjoyment  of  land,  "  division  rarely  takes 
place,  even  at  the  death  of  the  father,  and  the  property  constantly 
remains  undivided  for  several  generations,  though,"  as  he  admits, 
^  every  member  of  every  generation  has  a  legal  right  to  an  un- 
divided share  of  it."  This  share  would  of  course  be  determined 
by  the  law  of  inheritance  applied  to  the  genealogy  of  descent 
from  the  common  progenitor  of  the  joint  proprietors.  This,  if  I 
understand  it,  is  Sir  Henry  Maune's  account  of  the  existing  village 
community  in  India.  It  agrees  in  all  respects  with  the  account 
which  is  given  us  by  the  other  leading  writers ;  Elphinstone  in 
his  History  of  India,  and  Sir  George  Gambell  in  the  Gobden 
Club  Essays,  for  example.  The  existing  village  community  in 
India  is  a  community  without  communism.  As  Sir  George  Cam- 
bell  says,  there  can  be  no  greater  mistake  than  to  attribute  to 
the  Indian  village  system  any  of  the  features  of  communism/' 
The  tenure  of  land  is  a  tenure  per  Mtirpesy  and  not  a  tenure  per 
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capita.  It  follows,  therefore,  that,  in  order  to  maintain  his  theory 
of  primitive  communism,  Sir  Henry  Maine  must  show  that  ia 
early  times  tiie  tenure  of  laad  in  the  Indian  vill^es  was  per 
capita,  and  that  this  tenure  was  originally  sovereign  ownership 
(his  primitive  village  community  is  an  independent  self-acting 
group  of  kinsmen)  ;  or  else  he  must  show  that  the  existing  tenure 
per  stirpes  was  in  early  times  sovereign  ownership  per  stirpes^  and 
that  this  ownership  was  originally  ownership  per  capita.  These 
are  the  conditions  of  satisfactory  demonstration  in  his  case.  Have 
they  been  in  any  degree  fulfilled  ? 

Sir  Henry  Maine  says  (Village  Communities,  p.  112):  **I  have 
not  obtained  any  information  of  any  systematic  removal  and 
still  less  of  any  periodical  re-partition  of  the  cultivated  lands, 
when  the  cultivators  are  of  Aryan  origin.    But,"  he  continues, 

experienced  Indian  officials  have  told  me  that,  tiiough  the 
practice  of  re-distribution  may  be  extinct,  tmdition  of  such  a 
practice  often  remains";  and  it  is  upon  this  information  that 
he  ventures  to  say  (V.  C,  p»  82),  that  there  are  "  widely  ex- 
tended traditions  of  the  practice  of  re-distribution  among  the  Hin-* 
doo  villagers."  But  what  of  that?  The  statement  is  perfectly 
credible,  but  nothing  follows  from  it ;  for  re-distribution  may  be 
per  capita  or  per  stirpes.  If  the  re-distributions  in  the  present  case 
were  re-distributions  per  capita^  among  the  heads  of  families,  or 
among  the  able-bodied  males,  the  fact  would  go  to  support  the 
position  of  Sir  Henr}'-  Maine.  If,  however,  the  re-distributions 
were  per  etirpee^  and  there  is  nothing  in  Sir  Henry  Maine's  state- 
ments to  show  that  they  were  not,  the  fact  would  support  our 
case.  Sir  Henry  Maine  must  tell  us  whether  the  ancient  re-dis- 
tributions of  the  land  in  the  Indian  villages  were  re-distributions 
per  eapita  or  per  Hirpee.  We  know  that  the  latter  have  been 
long  customary.  See  Elphinstone^s  History  of  India,  "Notes 
on  the  Revenue  System,"  where  there  is  a  description  of  a  re- 
partition of  land  per  stirpes ;  and  Sir  George  Cambell  tells  us 
that  the  land  in  the  Indian  villages  is  never  equally  distributed, 
but  only  "  re-parted  according  to  the  recognized  ancestral  shares  " 
(Cobden  Club  Essay).  It  remains  to  be  shown  that  any  other 
mode  of  re- distribution  was  ever  in  practice. 

But  let  us  suppose,  for  the  sake  of  argument,  that  some  cases 
of  re-distribution  per  capita  have  been  adduced ;  cases,  moreover, 
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in  w)m\i  such  xe«distoU>ati<m  is  made  by  people  of  Aryan  extrao- 
tion,  no  other  cases  being  admissible  in  the  present  argument. 
We  have  still  a  reply.  Sir  Henry  Maine  tells  us  that the  Indian 
monarchs  of  whose  practices  we  have  any  neal  knowledge  took  so 
mudh  of  the  produce  in  the  shape  of  land-rcyenue  as  to  leave  to 
the  cultivating  groups  little  more  than  the  means  of  bare  sub- 
sistence." And  it  follows  from  this,  that,  if  the  tenure  of  land 
was  per  UirpeB^  the  buiden  of  rent  would  fall  upon  the  tenants 
per  etirpee  ;  and  in  many  cases  it  would  fall  heavily  and  unjustly. 
Picture  to  yourselves  a  widow,  with  two  small  boys,  having 
to  pay  rent  for  two  ploughs,  while  three  able-bodied  brothers 
would  pay  for  no  more  than  one  plough  and  a  half.  In  the  Pus- 
jab  the  shares  of  the  villagers  are  estimated  in  plough-lands. 
Then  consider  how  easily  and  naturally  the  tenure  per  stirpee 
might  be  changed  to  tenure  per  capita.    Elphinstone  tells  us,  that 

in  some  villages  the  rights  of  the  landhold^  are  held  in  com- 
mon, the  whole  working  for  the  community  and  sharing  the  net 
produce,"  per  stirpes,  after  satisfying  the  claims  of  the  govern- 
ment; the  head-man  having  settled  with  the  government  the 
sum  to  be  paid  to  it  for  the  year  (History  of  India,  L,  pp.  122, 
126, 129,  and  Appendix  V,  G.).  It  is  easy  to  suppose,  all  things 
being  considered,  that  the  villagers  would,  in  course  of  time,  find 
it  more  advantageous  and  more  simple  to  divide  the  net  produce, 
after  satisfying  the  chums  of  the  gov^mm^t,  p^  capita^  instead 
of  per  stirpes.  If  they  did  so  we  should  at  once  have  a  tenure 
per  capita,  instead  of  a  tenure  per  stirpes.  So,  if  my  opponents 
adduce  (they  have  not  done  so  as  yet)  any  cases  of  periodic  or 
occaaionsl  re-distribution  of  land  per  eapita  in  India,  in  Aryan 
villages,  I  shall  maintain  ttiat  it  has  been  the  result  of  economic 
causes  concomitant  with  serfdom  ;  and  I  can  refer  to  the  history 
of  the  Russian  mir  in  illustration  and  support  of  my  position. 

The  Russian  mir  is  the  model  village  community  of  my  oppo* 
nents.  It  is  a  real  village  community,  the  land  being  subject  to 
periodic  re-distribution  per  eapita  among  the  able-bodied  males. 

The  family  is  not  impoverished  by  the  birth  of  a  child,  but,  oa 
the  conteary,  enriched.  For  with  the  number  of  children  increases 
the  share  of  the  family  in  the  village  household.  Of  all  that  is 
held  in  common  they  partake  a  head's  share  more."  (Dr.  Faucher, 
in  Cobden  Club  Essays.)   It  is  in  Russia  that  the  advoeates  of 
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iihe  theory  of  village  communities^  find  the  type  of  their  village. 
As  Sir  Henry  Maine  says  (Village  Communities,  p.  82),  "  the 
ancient  periodio  re-distributions  "  have  there  "  continued  to  our 
own  day."  But  what  evidence  is  there  that  the  periodic  reniis- 
tributions  in  the  Russian  villages  are  ancient? 

Sir  Henry  Maine  tells  us  (Ancient  Law,  Chap.  VIH.)  :  The 
researches  of  de  Haxthausen^  M.  Tengobotski,  and  others^  have 
shown  us  that  the  Russian  villages  are  not  fortuitous  assemblages 
of  men,  nor  are  they  unions  founded  on  contract ;  they  are  natu- 
rally organized  communities,  like  those  of  India.  It  is  true,"  he 
admits,  t^ese  viUi^es  are  always  in  theory  the  patrimony  of 
some  noble  proprietor,  and  the  peasants  have  within  historical 
times  been  converted  into  the  predial,  and  to  a  great  extent  into 
the  personal,  ser&  of  the  seignior.  But  tlie  pressure  of  this  supe* 
rior  ownership  has  never  crushed  the  ancient  organization  of  the 
village."  This  is  Sir  Henry  Maine's  argument,  and  it  leaves  us 
to  suppose  that  the  periodic  re-distributions  which  take  place  in 
the  Ri^an  villages  to-day  were  a  feature  in  their  ancient  and 
primitive  organization.  We  ^  led  to  suppose  that  the  practice 
of  re-distribution  prevailed  before  the  institution  of  serfdom. 

M.  de  Laveleye  sums  up  the  views  of  two  well-known  writers 
upon  the  history  of  the  nUr^  MM.  Tchitcherine  et  Bistiam " 
(Propri^t^,  p.  15).  "D'apr^s  eux,"  he  says,  jusqu'k  la  fin  du 
XVP  sieele,  les  pay  sans  ^taient  libres  et  propridtaires  indepen- 

dauts  de  la  terre  qu'ils  cultivaient  La  communaut^  des 

terres  et  le  partite  p^odique  ^taient  inconnm  La 

eommunaut^  agraire,  dit  en  terminant  M.  Tchitcherine,  a  ^t^ 
le  produit  de  la  servitude ;  elle  disparaitra  avec  elle  devant  la 
liberty."  "  Mais,"  argues  M.  de  Laveleye  in  reply  to  this  (p.  16), 

comment  supposer  que  les  paysans  aient  introduit  sponta- 
n^ment  [in  consequence  of  servitude,  says  M.  Tchitcherine ; 
**  spontanement "  is  a  bit  of  persuasive  rhetoric]  une  coutume 
aussi  dtrwge  que  le  partage  p^riodique  des  teires,  si  celle*ci 
n'avait  pas  eu  de  prdcMents  dans  les  traditions  nationals? 
L'histoire  nous  montre  partout  au  contraire  la  propviete  individu- 
elle  sortant  de  la  collectivite  primordiale."  This  is  the  sum  and 
substsmce  of  M.  de  Laveleye's  reply  to  the  writers  MM.  Tchit^ 
chorine  et  Bistram.'^  It  should  be  observed,  moreover,  how  M. 
de  Laveleye  assumes  the  existence  of  "  collectivity  primordiale," 
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in  order  to  establish  it.  In  the  fi.rst  chapter  of  his  argument 
about  the  primitive  forms  of  property,  he  is  reasoning  upon  its 
conclusion. 

Passing  over  the  earlier  writings  upon  the  Russian  mtr^  already 
summed  up  for  us  by  M.  de  Laveleye,  it  will  be  sufficient  for 
our  purpose  to  quote  what  Mr.  D.  Makenzie  Wallace  has  to  say 
upon  this  subject.  After  "  a  prolonged  study  "  of  communal  in- 
stitutions in  Russia,  and  "  a  careful  examination  of  the  documents 
relating  to  the  mir,''  he  has  reached  the  conclusion 'Hhat  the 
periodic  re-disteibutions  are  a  relatively  modem  institution*'' 
This  conclusion,  he  tells  us,  is  "supported  by  all  the  older  docu- 
mentary evidence  which  we  possess."  We  have  no  satisfactory 
proof,"  he  teUs  us,  that  this  custom  [of  periodic  leniistributions] 
existed  in  any  part  of  Russia  before  the  seventeenth  century/* 
This  is  testimony  of  the  best  authority,  directly  contradicting 
the  statements  of  Sir  Henry  Maine  and  M.  de  Laveleye,  and  de- 
stroying thmr  position.  See  Mr.  Wallace's  article  upon  Rusman 
Yilli^e  Communities,  in  Macmillan's  Magazine  for  June,  1876. 

It  is  surprising  that  Mr.  Wallace's  investigations,  and  his  con- 
clusions, which  have  been  made  public,  have  not  spread  dismay 
among  the  advocates  of  the  theoiy  of  village  communities ;  for 
the  theory  rests,  in  great  measure,  upon  the  ability  of  its  ad- 
vocates to  maintain  that  the  practice  of  periodic  re-distribution  of 
land  in  the  Russian  villages  is  immemorial  and  archaic, — a  primi- 
tive custom  which  has  survived  to  our  day.  But  Sir  Henry 
Maine  says,  in  the  Fortnightly  Review  for  the  year  1877,  still 
with  confidence :  "We  trace  the  manorial  group  backwards  to  an 
earlier  social  form,  a  body  of  men  democratically  or  rather  aristo- 
cratically governed,  in  which  the  free  tenants  had  as  yet  no  lord, 
the  village  community."  In  a  foot-note  he  continues :  "  Although 
no  question  has  been  more  di??cussed  by  German  and  English  schol- 
u's,  the  exact  mode  in  which  the  mwor  arose  out  of  pre^-existing 
social  forms  is  still  a  very  obscure  problem.  In  a  work  published 
five  years  since  (Village  Communities  in  the  East  and  West,  pp. 
131  et  seq.)^  I  gave  an  abridged  account  of  all  that  was  then 
known  or  had  been  conjectured  upon  the  subject,  but  great  addi* 
tions  to  our  knowledge  may  be  expected  from  Russia,  where  the 
growth  of  lordships  and  of  the  chief  incidents  of  villenage  are  of 
recent  date,  and  where  there  appears  to  be  materials  for  an  au- 
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thentiiC  hifitory  of  thift  sodid  traiisfarmation  "  (which  transforma- 
tion is  taken  for  gnmted ;  compare  the  Introdnetion  to  Study  L, 

quoted  above,  p.  12),  Then  Sir  Henry  Maine  refers  to  Mr.  Wal- 
lace's writings,  but  he  does  not  apparently  see  that,  according  to 
Mr.  Wallaee,  the  Eussian  manor  and  the  Rii^dan  village  commu- 
nity are  one  and  the  same  institution,  —  that  the  peiiodical  re* 
distributions,  the  stamp  of  the  village  community,  are  one  of  the 
chief  incidents  of  villenage  in  the  manor,  one  of  the  chief  inci- 
dents of  the  villenage  whidli  is  of  so  recent  date. 

According  to  Mr.  Wallace,  the  Russian  mir,  with  its  commn- 
nism  in  land  and  periodic  re-distributions,  per  capita^  has  never 
been  a  body  of  men  democratically  governed,  in  which  the  free 
tenants  had  as  yet  no  lord ;  for  that  communism  and  those  re^ 
distributions  are  incidents  of  serfdom,  concomitont  with  it,  and 
now  surviving  it.  Taking  Mr.  Wallace's  conclusions  for  granted, 
the  question  may  very  well  arise  whether  the  Russian  mzV,  as  we 
see  it  to-day,  is  not  the  last  form  of  the  manor,  instead  of  being 
the  first  form  of  the  villf^e  community,  as  Sir  Henry  Maine  main- 
tains. (See  his  Early  Institutions,  p.  195.}  This  will  be  a  sub- 
ject for  future  investigation. 

Now  let  us  take  up  Sir  Henry  Maine's  Early  Institutions," 
and  let  us  see  whether  the  facts  that  he  gives  us  in  that  book  do 
not  go  to  show  that  the  earliest  form  of  possession  of  land  was 
ownership  per  stirpes  ;  whether  they  do  not  support  our  theory 
against  his, — ^t  the  earliest  form  of  possession  of  land  was  owik- 
ership  per  capita.  "Whence  does  co-tenancy  [collective  owner- 
ship?] arise  ?  "  says  the  Brehon  Tract.  The  answer  is,  "  From 
several  hdrs,  and  from  their  increasing  upon  the  land."  (£arly 
Institutions,  p.  112*)  Then  we  meet  witii  Sir  John  Davis's  Case 
of  Gavelkind"  (Id.,  p.  186),  which  is  a  case  of  co-tenancy;  and  it 
is  thus  described  by  Davis :  By  the  Irish  custom  of  Gavelkind 
the  inferior  tenantira  were  partible  among  all  the  males  of  the 
Sept,  hoih  bastards  and  Intimate ;  and,  after  partition  made,  if 
any  of  the  Sept  had  died,  his  portion  was  not  divided  among  his 
sonnes,  but  the  chief  of  the  Sept  made  a  new  partition  of  all  the 
lands  belonging  to  that  Sept,  and  gave  every  one  his  part  accord'^ 
ing  to  his  antiquity."  **  According  to  his  antiquity,"  that  is  to 
say,  according  to  his  position  in  the  genealogy  of  descent  from 
the  common  progenitor,  and  according  to  the  law  of  inheritance. 
Compare  the  phrase  of  Tacitus,  sectmdum  difftui^i&nem* 
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Sir  Henry  Mwie  seems  to  think  that  this  Irish  (Gavelkind  dif- 
fers widely  from  the  Gavelkind  of  Kent,  according  to  whidh 

property  in  land  descended  to  the  male  heirs  of  the  body,  each 
son  receiving  an  equal  share.  But  I  cannot  see  that  there  is 
any  wide  difference  between  them.  .  By  Irish  Gavelkind,  if  the 
deceased  had  two  sons,  they  would  receive  in  the  general  re*- 
distribution  according  to  individual  ^'antiquity,"  or  per  stirpes^ 
the  equivalent  of  equal  shares  of  their  father  s  property.  If  the 
deceased  had  no  sons,  his  brothers,  or  his  uncles  if  he  had  no 
brothers,  would  receive  in  the  same  manner  the  equivalent  of 
equal  shares  of  his  property  ;  but  they  would  not  receive  shares  of 
the  same  land  that  he  possessed  and  enjoyed.  This  is  one  point 
of  difference  between  the  two  sorts  Gavelkind.  There  is 
another.  By  Irish  Gavelkind,  if  the  deceased  had  acquired  by 
appropriation,  or  purchase,  or  gift,  any  land  in  addition  to  what 
he  had  by  inheritance,  his  heirs  were  cut  off  from  all  right  of 
inheritance  tber^ ;  for,  in  the  general  reniistribution  according 
to  individual  **  antiquity,"  such  additions  to  hereditary  property, 
or  rather  their  equivalent,  would  revert  to  former  possessors.  The 
practice  of  general  re-distribution  y^^r  stirpes  amounts  to  a  veto  on 
alienations.  It  prevented  all  alienation  in  perpetuity,  and  conse* 
quent  concentration  of  landed  property  in  the  hands  of  a  few 
families,  to  the  impoverishment  of  the  rest.  It  appears,  from  the 
quotations  which  Sir  Henry  Maine  makes  from  the  Brehon 
Tracts  (p.  107  et  seq.)^  that  the  possesion  and  enjoyment  of  land 
was  intended  to  be  strictly  genealogical,  that  is  per  stirpes.  By 
Kentish  Gavelkind,  however,  whatever  land  belonged  to  the 
deceased,  whether  he  had  it  by  inheritwce,  purchase,  or  gift,  went 
to  the  male  heirs  of  his  body,  and  was  equally  divide  among 
them ;  though  it  may  not  have  been  so  in  early  times. 

Sir  Heury  Maine  says  (Early  Institutions,  p,  189):  "  Surveying 
the  Aryan  world  as  a  whole,  and  looking  to  societies  in  which 
some  fragments  of  the  ancient  social  organization  still  survive,  we 
can  discover  forms  of  succession  or  property  which  come  sur- 
prisingly near  to  the  Irish  Gavelkind  described  by  Davis.  The 
bwt  example  of  this  occurs  in  a  practice  which  e»ated  down  to 
our  own  day  over  a  large  part  of  Russia.  The  principle  was  that 
each  household  of  the  village  was  entitled  to  a  share  of  the  village 
lands  proportioned  to  the  number  of  adult  males  it  contained 
[the  right  of  tenure  and  enjoyment  bmng,  accordingly,  per 
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capita'].   Every  death,  therefore,  of  a  grown-up  man  dimimahed 

pro  tanto  the  share  of  the  household,  and  every  member  of  it 
grown  to  manhood  increased  its  lot  in  the  cultivated  area." 
Then  Sir  Henry  Maine  says:  *'  The  principal  distinction  between 
this  system  and  that  which  seemed  so  monstrous  and  unnatural  to 
Sir  John  Davis  is,  that,  under  the  first,  the  re-division  took  place, 
not  as  each  death  occurred,  but  at  stated  intervals."  Had  Sir 
Henry  Maine  taken  a  genealogical  table,  and  made  a  general  dis- 
tribution of  say  a  thousand  acres  of  land  amoi]^  supposed  living 
members  in  his  Table,  according  to  individual  antiquity,"  or  per 
stirpes  (he  grants  that  the  distribution  according  to  ''antiquity" 
is  probably  dktribution  per  atirpes^  £arly  Institutions,  p.  188), 
he  would  have  discovered  that  the  number  of  adult  males  in  any 
family  makes  no  difference  whatever  in  the  amount  of  land  vs^hich 
they  come  to  possess  and  enjoy.  Whereas,  in  the  Russian  vil- 
lage,  as  he  tells  us,  they  come  into  possession  and  enjoyment  of 
more  land  as  they  are  more  numerous.  Moreover,  according  to 
Irish  Gavelkind,  there  was  no  equality  of  possessory  rights  (un- 
less by  accident),  except  among  brothers ;  whereas,  in  the  Russian 
village,  everybody,  whether  near-related  or  not,  holds  precisely 
the  same  amount  of  land ;  that  amount  being  determined,  not,  as 
in  the  Irish  community,  according  to  individual  "antiquity,"  or 
per  stirpes^  but  according  to  the  number  of  able-bodied  males,  per 
capita.  There  is  a  fundaments  distinction  between  collective 
ownership  per  capita  and  collective  ownership  per  stirpes  ;  a  dis- 
tinction which  Sir  Henry  Maine  does  not  apparently  perceive, 
when  he  says  that  the  principal  distinction  between  the  Kussian 
and  the  Irish  Te-<listributions  was  that  the  first  took  place  at  stated 
intervals,  while  the  other  took  place  as  each  death  occurred. 
There  is  absolutely  no  ground  of  comparison  between  the  Gavel- 
kind of  Sir  John  Davis  and  the  tenure  of  land  in  the  Russian  mir^ 
except  that  we  have  in  them  two  forms  of  one  thing,  two  forms  of 
collective  property.  One  rests  upon  the  principle  of  communism, 
the  other  contradicts  it. 

The  repeated  re*distributions,  jier  Oirpes^  of  the  land  of  the  Irish 
septs  shows  that  there  was  no  thought  of  ownership  of  any  par- 
ticular land,  only  of  undivided  shares.  The  right  of  individual 
property  in  land  is  fully  conceded,  but  it  is  a  right,  not  to  this 
piece  of  land  nor  to  that,  but  to  an  undivided  share  of  all  that 
there  was ;  and  this  share  was  determined  by  the  law  of  inherit* 
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ance,-—  equal  division  amoi^  sons,  applied  to  the  line  of  descent 
from  the  progenitor  of  the  sept.  This,  I  am  inclined  to  main- 
tain, is  the  earliest  form  of  ownership  of  land,  at  least  among 
Aryan  peoples.  The  patriarchal  system  is  followed  by  a  tribal  or 
clw  organissation :  the  tribesmen  or  chmsmen  are  bound  togetilier 
by  kinship,  either  real  or  fictitious,  and  by  the  ownership  of  land 
according  to  that  kinship,  genealogically  or  per  stirpes.  The  next 
step  leads  to  society  founded  upon  separate  property,  each  £unily 
being  confirmed  for  a  perpetuity  in  the  possession  of  piurticalar 
tracts  of  land.  Simultaneously  with  the  appearance  of  separate 
property  in  land  there  is  a  spread  of  dependence,  which  leads  to 
the  origin  and  establishment  of  the  manorial  group*  The  indi- 
vidual land-owner  is  surrounded  by  a  group  of  dependents,  to 
whom  he  makes  allotments  of  land,  from  whom  he  receives  ser- 
vices or  rent  in  exchange ;  and  the  group  of  dependents  and  ten- 
ants thus  instituted  becomes  organised  and  developed  into  the 
manorial  land^community^.  I  ask  the  reader  whe&er  this  gen- 
eral theory,  if  we  cannot  get  on  without  one  for  a  while,  is  not 
more  simple  and  more  nearly  coincident  with  the  early  records, 
so  far  as  we  are  acquainted  with  them,  than  that  of  Sir  Henry 
Miune,  who  takes  the  Gavelkind  of  Ireland  to  be  a  form  of  col* 
lective  property  intermediate  between  the  tenure  per  capita  of 
the  Russian  villages  and  the  tenure  per  stirpes  of  the  Indian  vil- 
h^es.  Sir  Henxy  Maine's  theory  would,  it  seems  to  me,  conform 
much  more  nearly  with  the  facts,  if  reversed  ;  if,  instead  of  main- 
taining  that  tenure  per  capita  precedes  tenure  per  stirpes^  he 
maintained  that  tenure  per  stirpes  comes  first,  and  tenure  per 
cij^ita  afterwards,  as  a  last  stage  in  the  history  of  the  vfll^e 
community ;  for,  as  we  have  just  seen,  his  belief  in  the  compara- 
tively slight  departure  of  the  Russian  village  from  the  primitive 
type  (Early  Institutions,  p.  83)  is  untenable. 

In  order  to  complete  this  review  and  criticism  of  the  ailment 
by  which  the  theory  of  village  communities  has  been  established, 
I  ought  to  take  up  M.  de  Laveleye's  reasoning  to  prove  that  his 
natural  and  primitive  communism,  his  "  collectivity  primordiale,'' 
is  to  be  found  among  the  Latins  of  Rome,  the  Greeks  of  Sparta, 
and  among  the  people  of  the  Golden  Age."  Instead  of  doing 
this,  however,  which,  I  think,  would  be  superfluous  labor,  I  will 
quote  what  M.  de  Coulanges  has  recently  written,  by  way  of  in* 
troduction  to  a  series  of  articles  upon  Property  in  Sparta,  in 
the  Journal  des  Savants  (February  of  this  year,  1880). 
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"  II  s'est  produit,  dans  ces  dernidres  ann^es,  une  opinion  histo- 
zique  qui  nous  paraft  m^nter  une  %6neum  atteution,  mais  dont 
Texactitude  a  besoin  d'etre  v^rifi^e.   On  a  soutenu  que  le  droit 

de  propriete  sur  le  sol  avait  6t6  inconnu  aux  antiques  socidt^s, 
qu'elles  avaient  longtemps  cultiv^  la  terre  en  commun,  et  qu'elles 
zi'etoient  passes  au  regime  de  rappropriation  que  tudiyement  et 

par  degr^s  L'expreanon  la  plus  claire  de  ropinion  nou- 

velle  se  trouve  dans  le  livre  qu'un  esprit  fort  distingu6,  M.  Em, 
de  Laveleye,  a  public  en  1874,  sous  ce  titre ;  De  la  piopri^t^  et 
de  sas  formes  primitives.  L'auteur  passe  en  revue  presque  tons 
les  peuples  du  monde,  la  Russie,  I'fle  de  Java  et  rincle,  la  7narke 
germanique  et  les  communautds  agraires  des  Arabes,  Rome  et 

I'Egypte,  Tancienne  Grdee  et  la  Suisse  modeme  Je  ne 

ccmteste  pas  que  la  m^thode  comparative  ne  soit  fort  utile  en 
histoire ;  elle  peut  devenir  une  source  f^coude  de  d^couvertes ; 
mais  Tabus  en  est  dangereux.  Vous  apercevez  certaines  com- 
munaut^s  de  village  dans  Flnde ;  vous  rencontrez  quelque  chose 
d'analogue  dans  le  mir  russe  et  dans  les  petits  villages  de  Croatie  ; 
vous  entrevoyez  les  memes  traits  dans  les  allmenden  de  la  Suisse  ; 
vous  rapprochez  de  tout  cela  deux  lig^es  de  Cdsar  sur  les  anciens 
Germains,  une  phrase  de  Diodore  sur  un  petit  peuple  des  (les 
Lipari,  et  quelques  fantaisies  des  pontes  latins  sur  I'^ge  d'or ; 
vous  accumulez  ainsi  quelques  indices,  mais  hativement  recueillis, 
imparfaitemeut  Studies,  pris  §a  et  la  en  m^lant  les  ^poques  et  en 
confondant  les  peuples.  Est-ee  assez  de  cela  pour  d^duire  une 
loi  g^n^rale  de  Thumanittf?  Une  telle  mdthode  manque  de 
rigueur.  La  comparison  entre  les  peuples  ne  devrait  venir 
qu'apres  une  etude  scrupuleuse  et  complete  de  chaque  peuple, 
L'analyse  doit  pr6c6der  la  synthase.  Je  voudrais  que  Thistoire 
du  mir  russe,  eeUe  du  village  indou  ou  javanais,  celle  de  la  com- 
munaut^  agricole  de  Croatie,  et  meme  celle  de  la  marke  germa- 
nique, fussent  plus  nettement  connues  qu'elles  ne  le  sont,  avant 
qu'on  tirat  du  rapprochement  de  ces  connaissances  une  conclusion 
gdn^rale.  Je  souhaiterais  qu'une  generation  de  travaillenS^s 
s'appliijuut  separement  a  chacun  de  ces  objets  et  qu'on  laissat  k 
la  generation  suivante  le  soin  de  chercher  la  loi  qui  se^d^gagera, 
peut-Stre,  de  ces  Etudes  particulidres." 

Surely  nothing  more  than  this  need  be  said.  No  criticism  could 
be  more  just,  no  advice  better  or  more  timely. 
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THE  THEORY  OF  PRIMITIVE  DEMOCiLVCY 

IN  THE  AU^S. 


Sh  Ileniv  M«.«.  refer,  to  the  Swisa  i«,..(c»i/."-. .«.;.  «, 

i  Z»  of  the  cavil,  can  any  W„ge>-  sot  before  He 

^  i»d  feel,  »l.at  none  can  fe.l  hut  thoee  who  l»ve  «en 
^SZ.  ey.^  what  none  can  feci  in  iU  fuluc.s  nu.ve  than 
r,  *:  lifc-timf,  the  timll  of  U»W„g  lor  the  fu  st  U,,,c,  fi.c  to 
L.  on  freedom  in  its  pntcst  ««d  n««t  .no.e..t  form,  llo  » 
Z;  to  .  Uu.d  where  the  oldest  ins.itu,ion«  of  our  race.  .nsU- 
whieh  ».y  be  t.«>ed  up  to  the  earliest  ^^J^ 
history  or  legend  give.  u.  auy  ghiameniig,  »t.l  live  on  n  t hei. 
p^l^al  freshness  He  is  in  «  land  wber.  an  .mmemorml  f  ee- 
Tfreedom  only  less  eternal  than  the  rook,  that  guard  .t. 
^u'u  the  iLted  auUquity  of  kingly  dynasties.  wh,eh. 
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1  >y  its  side,  seem  but  as  iniiovatioiui  of  yesteidaj.   There,  year 
by  year,  on  some  bright  moniiii^  of  the  8i)iiiig-tide,  the  Sovereign 
rtv.ple,  not  intrusting  its  rights  to  a  few  of  its  owu  number, 
but  (liscliaiging  them  itself  in  the  majesty  of  its  corporate  person, 
meets  in  tiie  open  niai  ket-piace,  or  in  the  green  meadow  at  the 
monutaiu's  foot,  to  frame  Uie  laws  to  which  it  yields  obedience 
as  its  own  work,  to  choose  the  rulers  whom  it  can  afTonl  to  greet 
with  revcreiioo  as  drawing  their  comniissioii  from  itself."  After 
saying  so  much  in  general  with  regard  to  "freedom  iii  its  purest 
and  most  ancient  form,"  wliicli  he  has  discovered  in  the  Alps, 
Air.  Frooman  goes  on  to  describe  what  he  calls  "  the  immemorial 
democracy  of  Uri"  ;  and  this  descriptiou  serves  to  illustrate  what 
1  have  just  read  to  you.         '  .   _  ^ 

Without  doubt  we  have  in  the  Swiss  commonwealths,  in  Uri 
and  Appenzell,  for  example,  the  purest  form  of  democracy,  — 
democracy  without  representation.  Every  freeman  has  an  equal 
voice  in  t  he  assembly,  and  he  is  there  in  peraon  to  help  iu.the 
making  of  laws  and  the  apiwintment  of  magistrates ;  but  the  assets 
tion  that  this  democracy^  immemorial  and  archaic  is  the  state- 
ment of  a  theory,  which,  though  it  has  i)een  generally  received, 
has  never  been  established  by  any  sulBcieut  or  satisfactory  evi- 
dence. 

Jt  is  the  object  of  the  following  argument  to  show,  —  !.  That 

the  theory  of  i)rimitive  democracy  in  the  Alps  has  not  been  estab- 
lished by  satisfactory  evidence  ;  that  it  cannot  therefore  be  re- 
garded as  a  contribution  to  historical  knowledge;  and,  2.  That 
according  to  the  accounts  and  records  there  was  notliiiig  of  demoe- 
racy  in  the  [lolitical  constitution  of  eariy  Teutonic  society.  You 
will  see  that  there  were  two  classes  of  freemen,  —  the  chieftains 
and  Iheir  followers:  that  the  office  of  chieftain  was  hereditary  and 
also  ch  clive ;  not  elective,  however,  by  majorities  of  the  electors, 
not  elective  ui»on  democratic  principles,  but  by  individual  choice, 
proniptwl  by  individual  preference.    The  adherence  of  the  fol- 
lowers to  their  respective  chieftains  was  in  all  cases  pei-sonal; 
and  it  was  also  voluntary  unless  the  followers  were  dependents. 
You  will  see  that  the  evolution  of  tlie  political  and  eeonomie  in- 
stitutions of  the  early  fScnnans  was  directly  towards  feudalism, 
a  social  system  based  upon  personal  adherence  and  personal  de- 
pendence. 


T  inrt  said  Ulil  Mr.  Freeman  has  givoii  iia  no  satisfactory 
ev  d  C  s"  fv  7at  tl,e  de«.ocn«y  «t  t..e  SwW.  Ca..,o,.  « 
^Zr..n,o,^  0,.  a.c,„.c,  to  t »     arc      H  U- 

«d  in.at«to.  0«t  I.a.  sarvvc..  to  ou,- .  aj^     le  toll, 
Wvnliime  of  his  ♦*  Norman  Conquest    C^  ap.  iii  .  b  ' 

'  treat  ihe  hUtory  .£  the  d-ocrati.  Oa,,.o.,s  of 

Lt^U^a  ™„re  at -^^^^^^^^^ 

r— of  :;^.,^aT«  « ;■, ,  ,„  t,  L;..  <.„.o„, 

Tetr^ly  xagg^ted,  ftere  h  evklcuec  to  hI.ow  that  ,u  so,„o 
intemiutedly  as  far  as  wc  Imvo  any  rccoitls  at  all, » 

Tacitus  "   The  same  argument  is  reitot^-l  los.s  conc.»|  .v  "  (he 
lux  of  ..ote.  to  Ufe  "F^yon  th.  '^"^  . 

Tl^is  is  all  the  argu.ne.it  we  have  as  yet  received  from  iU.  I 

He  nun.u  U,  enlarge  «,»n  it  in  the  sec,,,,,  vlumo  "t  - 
""aeval  Oovemment",  but  the  volume  lu-s  not  ai.,ca,e,,.,  I 
we  have  t.o  move  promise  of  it.  In  the  mean  fme  we  lave  a  bt.d 
which  we  will  proceed  to  examine  i    %  „ 

mV  F^ln  tell,  us  that  we  ean  trae,.  the  old  system  l«ek  a 
1„"  war^rthe  Middle  Ages,  that  we  u«y  Ihe.elore  ,,..su,„e 
an  m  b  ikl  suoeessiou  from  the  Germans  o£  Taeitus  Va.  w  11 
l^ye  n  the  first  plaee,  that  Mr.  Freeman  assumes  ttot  >t  >»  Urn 
STsystem  whicl.  wl  tnu>e  l«>ek  in  this  uay.  lie  assume,  hat 
ltrtrLing.y..em  is .«l».a.*ially  the  sa,ne  as  that 

ei^s  dt.  the  titoe  of  Taeit.»,  which  U  certainly  s.m.etl.."«  - 
^ved,  and  not  to  be  assumed.   IMr.  Freeman  should  l«ve  «d  U  e 
mtem  may  be  traced  back  a  h„,g  >vay  .n  o  the  Middle 

tf, Irisou  that  it  is  identical  with  llu.t  which  crusted  „,  he  t,n>e 
rf  Stus     Then  he  might  have  pointed  out  U.e  proUd-le  eon- 
l^t^tween  the  two  s>ems.    Mut  even  then  ^-  -f  I"- 
would  have  b»!n  a  very  weak  o„e ;  for,  as  you  w,ll  „1...-,  ve  ni  the 
sirond  place,  Mr.  Freem«,  admit.  U.at  there  .s  a  gaj,  n,  the  ,e  - 
ords  aerL  w  ueh  we  arc  helpcl  l,y  infe.«noe  and  not  by  cvulcnee 
wl  ^^ee.  he  says,  the  old  system  back  into  the  Mtddlc  Ag^and 
pre«.m«  that  it  goes  back  to  the  Cer.uaus  of  1  ,.e,t«s.    Of  eout« 
STfore.  ot  wwknoss  of  the  ais-^ent  dcpcuds  upon  a,e  extent 
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of  tliis  gap  l)ctween  Iho  medieval  records  and  Uie  account  of 
Tacitus.   The  greater  the  gap,  the  weaker  the  argument* 

It  liai>iiciis  that  the  first  record  containmg  any  reference  to  the 
Canton  Uii  is  of  the  year  732.  Eto,  the  Abhot  of  Reichenau, 
was  banished  by  the  Duke  of  the  Alamanni  to  Uri,  — tu  Uroniam. 
(Monumeiita  Germanijc.  Scriptores,  V.  p.  98.)  A  document  of 
853  contains  tlie  words  patfennm  Uroniae^  and  a  reference'to 
Jiomlxrs  t>im  lihrros  tjionn  ct  !<vrvos.  The  little  canton,  with  its 
huids  and  people,  churches  and  houses,  is  given  by  Ludwig  the 
German  to  the  cloister  of  nuns  at  Zurich.  It  appeara  as  private 
estate,  serving  privat^^  ends, — Jure  propriftath  et  ad  noBtrmm 
optiK.  (^Sec  Ncugart.  Codex  Diplomaticus,  CCCXLIX.,  and  abo 
llilliet's  "  Oiigines,"  p.  401.)  The  first  record,  however,  which 
contains  anything  from  which  we  can  infer  any  organized  and  in- 
dependent movement  among  the  people  of  Uri  is  of  a  later  date. 
It  is  of  the  year  955.  It  is  «  record  in  the  archives  of  Zurich, 
given,  howev.u-,  in  full  in  the  appendix  to  llilliet's  "  Origines 
de  hi  ConfC'deration  Suisse."  The  inhabitants  of  Uri  (inliabitan- 
tihm  Uroniam^  the  dependents  and  tenants  of  the  Fi-aumiinster 
at  Zurich,  resist  a  proposed  increase  in  their  rents  and  dues, 
on  the  ground  that  it  was  for  them,  the  people  of  Uri,  to  decide 
what  atlditional  rents  and  dues  might  be  levied.  It  was  a  mat- 
ter to  be  decided  according  to  custom  and  law  {patrum  nostro- 
rum  jure  et  lege'),  not  by  the  authority  of  the  Abbess  olf  her 
advocate.  Tlie  custom  or  law  referred  to  is  probably  that  which 
we  find  in  the  Lex  Alamannorum  (Tit.  XIII.).  The  freemen 
upon  the  estates  of  tlie  Church,  quof  colonos  vocanU  paid  to  the 
Church  the  same  rents  and  dues  that  the  freemen  upon  the  ea- 
tatos  of  the  l<ing  paid  to  him.  _ 

You  see  that  there  is  really  no  evidence  in  the  document  of  »56 
to  estoblisli  the  existence  of  communal  or  democratic  institutions 
in  Uri.  All  that  we  can  infer  from  it  is,  that  there  was  in  Uri 
a  group  of  men  who  had,  by  law,  a  certain  right,  which  in  the 
year  955  they  were  able  to  maintain  against  usurpation.  (Com- 
pare Killiet,  p.  37.)  It  was  not  until  the  thirteenth  century  that 
Uri  obtained  what  could  be  called  poUtical  independence,  and  it 
was  not  until  afterwards  that  the  people  had  the  right  to  choMe 
their  own  magistrate,  or  Landammann.  (Compare  Bluntschli, 
Geschichte  des  Schweizerischen  Bundesrechts,  I.  p.  28.)  But 
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,1  will  ^.n,  for  ihe  ^:^:^\^tt;^^  1 
Swiss  Cantons  n.ay  be  tm^  **f^j^„r  other  Is  Al  .  F.eenuvu 

""Jf^r^Sriora  in  ih.  U^rj  of  con,™..-.,  o,-  ,.on,oc,a«c 
j;>;irin  A„«  dates  i«  ye«^;  «W  I'l^U 
other  Cantons  be«ide  Uii  them      no  records  of  ~         » '"^^ 

iTicTniu^^Uonsinthe  AlpsdaWsinm 

Oemans  of  Tacitus  was  written  at  the  bcijunnng  of  the  seeon.1 
TT.„a  Aere  is  no  endence  to  eataUish  the  existence  of 
Z  Z;r1n*  "il  dnring  the  i..ter.„ediaU>  ti„-o,  there  i.  a 
alp  of  ^l.t  ami  a  half  eenturies  in  tl.e  history  of  U.o»e  n^Utu. 

^  you  will  agree  with  n,e.  I  am  sure,  when  I  say  At 
tt"  iZluuity  from  L  Ume  of  Xaeitu.  to  the  pre.e„t  ,lay  can- 

""m,°  ^Vee!f;tineline,l  ,o  .dn.it.  in  his  ..No™.»«  Con<,n,.t" 
(clo  IIS  2.  note),  that  in  all  l.nt  "a  fe«v  of  the  ..nal les 

to  be  reeonnuered,  and  WM  not  uninter, u,,ledly  rom.e.l.  lie 
to  '  ..^,t„„ether  so"  in  Gkrns  a..d  AwkjikcII 

J^so.    still  he  tasisU  tl>at  the  .le.nuen.ey  n,  the  Al,.,  .f  »«t  « 
"uvival,  is  at  least  a  revival  of  the  den.oor.ey  wh, eh  existed 
<ien„a,.s  m  tl.  tl^e  of  Taeitu.    A..d  tl.is  see,nsJo 
Z  Mr.  Freen«.n-s  theory,  .livesled  of  rhetoneal  exagge.aUon  a.»I 

(tTlit  that  the  iKjitical  eonstitntion  of  early  Teuu,uK= 
w  l  c  erratic,  Mr.  LVoeraan's  argument  is  very  weak,  own,g  U, 
Z         of  at  le..t  eight  and  a  h.lf  eeuturies,  protahly  jnoro 
Zn  tZy»  eeuturies,  duri,«  whiel,  we  have  no  .eeonls  U,  .how 
Set  that  the  demoonnsy  of  early  time,  w.s  survun.a  "r  hat 
0  „    a,l  lions  of  it  wore  being  ,,eser,od.    If,  however,  the 
^      nsU.ntion  of  early  Teulonie  «»aety  -  - 
^'.11  like  the  eo..stitnlioa  of  the  ,1,-mo,  rahe,  <  :.u,lon»  of  Sw.t7.cr- 
bndlMr  Freema..'-  U.eory  will  .le«ervc  .a,  ......orl,  uor  a,.y 

farther  cl*l^^ulerlltiou. 
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1  slmll  now  proceed  to  lay  before  you,  in  as  good  order  as  I  can  * 
siiid  as  Ijiielly,  the  facts  which  we  have  wliicli  relate  to  the  polid- 
cjil  oi-gaiiizatiou  of  early  Teutonic  society.    We  must  fiiul  out  • 
whether  it  was  in  any  resiiect  democratic,  or  not;  we  must  find 
out,  if  we  can,  precisely  what  it  was. 

Tlio  first  account  we  have  of  the  Germans,  at  least  the  fvKt 
account  fram  which  we  learn  anything  with  regard  to  the  organi- 
»Uion  of  society  among  them,  is  found  in  two  or  three  chaptera 
of  Ca  sar's  Commentary  "de  Kello  Gallico."    TIhj  facts  con- 
tained in  these  cliai)t<  is  are  few  and  bare  enongh,  but  we  have 
thcuj  from  an  original  witness,  and  one  of  tlie  highest  character. 
Cjcaiir  descrilics  as  the  prime  constituents  of  Teutonic  society 
two  classes  of  pereons,  — the  chieftains,  or  primipet.md  the  peo- 
ple ;  ifi  i>iil>i(!<  co,/n<tti<'ii!!ni.'i</in'  hotninnm  qui  taut  eoier«tU.    In  any 
natioii  of  (Jormans  lliere  were  numbers  of  chieftains,  and  the 
nui-ss  of  the  people  wcro  gi-oui>ed  under  their  leadership.  Wo 
U  arn  that  in  tinic  of  peace  there  was  no  common  ruler  over  the 
(hi.  rhnns,  hut  they  ijoverncd  their  followers  more  or  less  inde- 
pen.lJnlly.    Catsar  says  of  tliem  (B.  G.,  VI.  23):  inter  sttos  jus 
di>mnt  Mntrovernianque  vihvntnf.    All  this  agrees  with  what  Baed 
says  of  the  Saxons  (Hist.  Eccl.,  V.  10).    They  had  no  kuig,  but 
;i  -ro:il  miinv  rulers  instead;  mirnha»  plurimog  »uae  genti  prae- 
p,2itos.    Anil  what  was  true  of  the  Germans  in  general  in  the 
time  of  Cjus;ir,  and  of  the  Saxons  according  to  Baed,  was  true 
also  of  the  Ixmibanls  aft-er  the  death  of  King  Kleph,  at  the  end  of 
the  sixth  ( entury.    As  Paul  the  Deacon  t«ll8  us  in  his  History 
(li.  ;'.!):   Vnv  ten  years  Ihe  L()mi)ards  had  no  king,  but  were 
go\^rnea  b^-  their  dukes  alone,  and  each  of  tliese  ruled  over  his 
own  city.    In  all  there  were  thirty-six  of  them.    The  evidence, 
ll„  vdoriN  ufK  S  to  show  that  in  early  times  there  were  many 
chieftains  hi  each  nalion  of  the  Germans,  and,  when  they  had  no. 
comnn.n  ruler,  no  king  or  chief  of  chieftains,  they  ruled  over 
their  folio wei-s  more  or  les-s  indeiKjndeutly. 

We  know,  however,  that  there  were  general  or  national  assem- 
blies ill  wl.ieh  Ihe  chieftains  with  their  i-espective  followers  met 
together:  and  Ciusar  tells  us  tliat  in  assemblies  of  this  kind  one 
of'^the  chieftains  \Yonld  rise  and  propose  an  expedition,  and  invite 
othei-s  to  join  him  in  it,  an<l  those  who  approved  of  the  man,  and 
of  lUa  e.xi)edition  he  proposed,  rose  and  promised  to  foUow  and 


I  shall  now  proceed  to  lay  before  you,  in  as  good  order  as  I  can  * 
and     hrielljs  the  facts  which  we  Imve  which  relate  to  the  politi- 
cal or;ji:aniK:ition  of  early  Teutonic  society.    We  mmt  iiiul  out 
whelher  it  was  in  any  resi>ect  democnitic,  or  not;  we  must  find 

oul.  if  \\v  can,  precisely  what  it  was. 

The  Jirst  account  we  have  of  the  Germaus,.at  least  thaJirKfc 


\^  •    f»o«  13  is.  I  discover,  an 
,nv  :u  m>inenUas  statttl.    llie  ua 

.,;>o.U  Wovv.  vcr.  whid,  IH  the  ..«.«  |K.mt.  j,         B. ; 
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iiiiu  wuai  was  rriic  ot  the  lierinaus  in  general  iu  the 
time  of  Cawar,  and  of  the  Saxons  according  to  IJacd,  was  true 
also  of  the  J^onihards  after  tlie  death  of  King  Kleph,  at  the  end  of 
the  sixth  century.  As  Paul  the  Dcacoii  tells  us  in  his  History 
(11.  ol  ):  For  ten  years  the  Ijonibards  had  no  king,  but  were 
governed  by  their  <lukes  alone,  and  each  of  these  ruled  over  his 
own  city.  In  all  there  were  thirty-six  of  them.  The  evidence, 
fhereforo,  «roes  to  show  that  in  early  t\me»  there  were  many 
cliid'tains  in  each  nation  of  tlie  Germans,  and,  wlicn  they  had  no. 
common  ruler,  no  king  or  chief  of  chicftiiius,  they  ruled  over 
their  followers  more  or  less  indei>endently. 

Wo  know,  however,  that  there  were  general  or  national  assem- 
blies in  which  the  chieftains  with  their  respective  followers  met 
tog(»(hcr;  and  Cicsar  tells  us  that  in  assemblies  of  this  kind  one 
of  the  chiefts^ins  would  rise  and  pro^iose  an  expedition,  and  invito 
othei-s  tf>  join  him  in  it,  and  those  who  ap[)roved  of  the  man,  and 
of  th(^  expeditiou  he  proposed,  ruse  and  i)romLsed  to  follow  and 


obey.    This  invitation  to  join  in  expeditions  was  not  exten-  -^^^^ 
the  mass  of  the  common  people;  for  us  Caesar  tel  s  «  (fi^  G 
IV  1),  they  were  divided  each  year  into  two  buu.ls,  and  wh.  o 
on;  ™  led  to  war,  the  other  was  obUged  to  vemuiu  at  l.o.uo  to 
su;el.tend  the  cultivation  of  land,  to  provide  the  — ^ - 
sistence  for  themselves  and  those  who  were  absent.    Sic  ,uque 
Z^ntnra  L  rati,  at^ue  u.us  lelU  inl.nnUtUnr.    There  were 
^Tcbieftains  in  ea^h  nation  of  the  Geunaus,  and  they  v^^,. 
constantly  engaged  in  military  expeditions,  now  under  one  leadci . 
now  uX  Ithcr.    The  chieftains  governed  their  respective 
foUowers  more  or  less  indepenelently,  an.l  when  Ihey         sta  t- 
ing  npon  their  expeditions  tliey  divided  then  ,n(..  two  hands,  one 
of  which  they  tookwith  them,  whUe  they  left  the  other  at  homo. 
This  is  what  we  gather  from  the  testimony  of  Cffisar. 
.  Now  we  want  to  find  out,  if  we  can,  whether  the  office  of 
Chieftain  was  elective  or  hereditary;  and,  as.C.esar  has  n.uh.ng 
to  say  about  that,  we  will  call  np  Tacitus    He  te  s  us  in  h  . 
u  Gennania"  (Cap.  13),  that  the  right  to  be  a  ehie ftam  was  m- 
heh^nt  in  those  persons  who  were  of  noble  birth  or  d.st.M.u.shod 
parentage;  in»iynU  nobililaa  aid  maym  pulnun  r« 
diynationem  etiam  adulesce^UulU  ad»ignant     Kro.n  ^vlueh  .  ap- 
pears that  the  right  to  be  a  chieftain  w.ih  hereditary.     tut  aoi- 
L  goes  on  to  say,  that  those  who  did  not  have  the  right  to  In, 
chieftains,  ceteris  the  rest  of  tlie  freemen  chose  an.,.:;;  he  eh.ef- 
tains  the  best ;  robustioribut  ae  jam  prulem  prohatu.    Iho  tiee- 
nien  chose  an>ong  the  chieftains  those  whom  they  severally  and 
individually. preferred,  an.l  beea.ne  their  personal  followers,  their 
camUe^   This  is  what  Tacitus  tells  us:  iVom  wh.eh  ,t  app-'ai-s 
that  the^office  *6f  chieftain  wa*elcctive.    The  chielta.nsh.p  o  the 
early  GermansNvas  hereditary  and  also  elective;  not  elective,  how- 
ever in  the  modern  fa.hion,  by  u.ajorities  of  the  eleetoi-s,  but  by 
tlieir  individual  choice  prompted  by  tlieir  individual  preloirnce. 
Thechieftainswereelectedbydivisionsamongtheeh.t..rs  )u.p 

a  number  of  magnets  of  different  size  and  iK>wer  auiong  a  lot  o  u  cm 
tacks,  and  you  will  see  an  election  of  the  magnets  by  the  Utcks 
m>on  the  old  Teutonic  principle.  There  woe  n.any  ehieftains 
in  each  nation,  and  among  then,  the  freeuu.u  were  a|  bbcrly  to 
choose  those  whom  they  individually  preferred  U»  lollow  and 
obey    The  result  of  this  wiis  that  the  freemen  were  constaiiUy 
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separating  into  groups,  and  each  group  liad  its  chieftain  ;  and  the 
size  of  the  group  varied  according  to  the  attractive  force  of  it*  :  ^ 
leader.    If  ho  was  iiarliculnrly  noble  by  birth,  rich  in  land  or  | 
stock,  or  distiiiguisliod  for  coTirage  or  success,  he  was  sure  to  have 
many  followers.    If  he  was  not  particularly-  noble,  nor  rich,  nor' 
distinguisIuHl,  lie  had  very  few.    Tacitus  tells  us  that  the  chief**^ ; 
tains  vied  with  one  anotlier  as  to  which  should  have  the  most 
numerous  and  the  bravest  followers;  cui  j[)lurimi  et  acerrimi 

This  inierpn  tation  of  the  testimony  of  Tacitus  is  quite  different^' 
from  that  whicli  has  been  generally  adopted.   The  prevailing 
opinion  is,  that,  according  to  the  account  of  Tacitus,  there  were 

chieftains  who  were  elected  upon  democratic  principles,  who' 
acted  as  lepiesenlatives  of  the  people;  and  each  of  tliem  had 
alK>ut  him  a  bund  of  i)ersonal  followed,  as  a  sort  of  body  guard.  . 
A«  Canon  Stubbs  says  (Doc.  111.  of  Engl.  Hist.,  Introd.,  p.  8): 
Th(}  villages  ami  cantons  were  governed  by  the  principes  ap- 

]H>in((Hl  by  (li(»  ]iation  iu  its  popular  assemhlj'  and  the 

jmnvljira  had  the  privilei»;eof  being  attended  by  a  train  of  eafHite$^ 
who  fought  for  them  in  battle,  waited  upon  them  in  peace,  and 
retjarded  I  lie  hfinor  of  association  with  them  as  more  than  a  com- 
]>eiis:il  ion  lorsnt'li  diminiilion  of  freedom  as  the  relation  of  patron 
and  depumlenl  involved.  The  text  of  tlie  Gcrmania  does  not, 
however,  admit  of  any  such  interpretation.  If  you  will  read 
the  jKissiige  under  discussion  (the  thirteenth  chapter  of  the  Ger- 
mania),  yon  will  s(»c  Unit  the  word  ceteri  is  used  to  describe 
lliosc  who  did  n«>t  aUain  lo  the  <liyiiity  of  chieflainsliip  (^prmeipiB 
dft/iMtioHcm^^  and  the  eeieri  were  the  wmite9*  J^nOi  as  to  the  ivords 
prinnpisi  Jljjnationem^  they  convey  the  meaning  dignity  of  chief-' 
tainsliip,  and  no  oilier.  The  translation  which  has  been  ado[)tcd 
hy  some  wiilers,  giving  a,  transitive  force  to  the  ^vord  ih'i/nntio^  as 
if  it  meant  the  righted'  having,  instead  of  the  right  of  being,  a 
chieftain,  is  wannuted  l>y  no  usage  known  to  classical  or  any 
other  I^alin  Avith  Avhich  we  are  acquainted. 

The  (innclnsion  we  reach  llicn  is,  that  there  were  two  classes 
of  freemen, —  those  who  liad  the  right  (o  be  chieftains  and  tliose 
who  were  the  pei-sonal  followers  and  companions  of  the  chief- 
tiuns.  The  right  to  be  a  chieftain  was  hereditarj* ;  but  those 
who  had  not  this  right  were  at  liberty  to  choose  among  the 
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{ollowew  ware  b<*  j,  „„s  ,,iso  wlmitaiy. 

lowers  was  in  .11  <««  pe™o»^  .  Z^Z^.i  however,  without  . 

lowevs  and  dependents.  f„„rteciilh 

We  misl't  i»f"'  ,T  ™™lariy  dependent  ..i»>..  tl-"' 

■  chapter,  thaythe  foUowc.  -e-o  -g'  »Uy  J     ^  ^^^^^^^^^ 

i„  U.at  chapter     -tncUy  2'r^J':;J_"^,,,,.  1,„„.  f,,..„  .l.«r 

speaks  of  »  UW  »f  „     W„s,.,e„.  Wore 

;Le.i».Uly  divided  ««o.g»»  o^»^^'^  „,,„uh  of 

tUeirown.  M»d  were  not  «  ce»»»i.ly  j,,^  were 

t.,i.,s.  Tlrere  were  ^"  "    I        anns,  and  tl.«e 

U.t  a  passage  that  "".XVerith  w,.  greatly  eMee.„e,l, 

Suiones,tbe  G«»'^"'"**™ft  u,e  oUieftains  c....ld  g"ver.. 
„d  that  it  followed  fro.n  l'""'/^'^'  j  ah.  rf 

^ith  no  donbtfnl  olann  ^t^'  ^  J^uiilu.,  no.,  ,recari> 
horn,,  coque  <mu,  iapcntat,  mdl..  .«« 

iure  fanmli.  ,)  roads  as  foH.nvs :  If  a..y  o..o 

The  VisigotUio  Law  (V      •  ,.„„„„^,,  de- 

rive Id.  follower  amis  or  ""J  l  ,      „,„„t  fi«t  restore 

!i,es  to  desert  his  l"'"" '^^''t:;:  l^e  eliee.    We  sec  from 

:r  !^rer::r:;  ir.:a;d..  as  we  learn  fron.  a  .^^^^^ 
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hvy  oniie  yciir  TOO,  a  rroemaii  could  commend  liimsclf  to  wliom- 
S(>ov('r  ho  pleusoil ;  fihrria  homhufm-^  Lawjohnrdis  nt  liecntiam 
hid^eant  connnefuiandi  ubi  voluerhU.  So  iu  the  Edicfcof  Rothar, 
the  ]A)iubanl  king  (Sec.  CLXXVII),  "A  freeman  can  go 
where  Iio  pleases  witli       fara  [famiUa  with  the 

l:ini;'s  permission;  but  if  he  has  received  anything  from  his 
cliieftain,  or  any  one  else,  lie  must  restore  that  to  liam  or  to  liis 
Jicirs."  The  phrase  of  Doniesclay  Book  (X.  p.  ITf)),  siitaliher 
homo  est  nt  hahcat  socam  suam  et  sacam  snavi  et  enm  terra  ma 
jwssit  irr  quo  voliwrii^  is  siguificaut  in  this  connection. 

These  and  other  similar  recoixls  testify,  that  among  the  fol* 
lowers  there  was  a  chiss  of  dependent  pei^sons,  who  got  their  anmi 
and  the  means  of  subsistence  from  their  respective  chieftains; 
tliat  th(»3'  weie  bound  in  consequence  of  tliis  indebtedness,  not 
only  to  remain  witli  their  patrons,  but  to  perform  for  them  snoh 
services  as  were  consistent  with  their  rank  or  dignity.  CSompare 
the  Capitulary  of  the  year  816,  Cap.  VI.  If  a  man  was  full-free, 
be  "was  n<»t  to  do,  or,  ral  her,  shotdd  not  be  re(|uired  to  do,  any  ser- 
vile work.  Compare  the  Capitulary  of  the  year  793:  De  lihcris 
liominibm  ad  servilia  fwn  eogeiidin;  and  I  may  refer  you  also  to 
the  Sirmondi  Formula,  No.  44,  to  the  words,  higcnuile  ordine  tibi 
9ervifitn)i  vel  ohsvqninm  intpendere  deheavi. 

Yon  SCO  (hut  I  he  freemen  were  divided  into  two  chisses,  —  the 
eliiellniits  and  UuMr  personid  followers  ;  and  yon  sec  that  the  Jier- 
sonal  followers  of  .the  chieftains  were  divided  into  two  classes, — 
those  whoso  a<lherence  was  voluntary,  who  could  desert  their 
chiel'lains  ad  litiitum^  and  tliose  who  wer6  bound  iu  dependence, 
who  were  not  at  liberty  to  desert  their  chieftains.  These  were 
the  i»rimo  hiclors  iu  the  organization  of  early  Teutonic  society*  ^ 
The  clans  and  nations  of  men  were  confederations  of  more  oj^ 
loss  loudiilized  slates,  eacli  under  its  chieftain  ;  and  a  jpencral  or 
national  assei»ibly  was  a  meeting  of  the  chieftains,  accofnpamed  by 
their  penwnal  followers,  voluntary  and  dejiendent. 

l^ooking  at  the  account  of  a  general  or  national  assembly  among 
the  earl}'  Germans,  the  account  that  Tacitus  gives  us  in  the 
eh^venth  cliaittcr  of  his  "Gernuuiia,"  and  explaining  it  by  the  aid 
of  modern  political  facts  and  modern  political  tlieories,  we  are 
inclined  to  siiy  that  the  chieftains  were  tlie  representative  magis- 
tnites  of  the  people.    We  are  inclined  to  describe  the  assembly 
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.  9i  democratic  in  character.    But  the  modern  point  of  view  is  not 
'the  only  point  of  view,  it  is  not  the  right  point  of  view. 

Do  we  not  read  in  the  Law  of  AtheUtan.  ti»e  A«glo-S.ixon 
kine,  (Ord.  2,)  that  every  man  had  a  lord  in  the  falkmootf 
Canon  Stubbs,  Mr.  Freeman,  and  most  of  the  German  writers, 
wonld  say  that  this  came  to  pass  in  course  of  time.  15..t  do  we 
not  learn  from  Taoitns  what  we  learn  from  this  kw  of  Ati.elstan  f 
lie  tells  us  that  those  wlio  were  not  chieftains  took  their  choice 
among  those  who  were,  and  became  their  personal  followers.  It 
appears,  tlierefoie.  tliat  the  folknwot,  or  popular  assembly,  n,  the 
time  of  Tacitns,  was-  what  it  was  in  tlio  time  of  A  thelstan  -  au 
assembly  of  chieftains  accompanied  by  their  personal  adherents. 

The  philologists  tell  us  that  the  German  word  Kmiff,  our  kmff. 
corresponds  with  tlie  Sanskrit  ^/«n«A:a  ;  and  this  signifies  the  lather 
of  a  family.   (See  Max^MiiUer.  Science  of  I^ignage,  II. 
This  is  a  text  fur  us,  pointing  to  the  fact  that  the  kiug«hip  or 
chieftainship  of  early  times  is  rooted  in  the  idea  of  paternity  and 
paternal  authority.    The  authority  of  the  king  ul-  elucllam  .s 
primarily  the  authority  of  Uie  father  or  the  patriarch :  and  wc 
may  say  that,  among  the  branches  of  the  Aryan  race  at  leas^  the 
tap-root  in  the  history  of  institutions  is  the  patria  poteOm.  It 
WHS  an  absolute  authority,  not  over  wife  an.l  eh.1.1  simply,  but 
over  f^llowets  in  dependence. and  slaves  in  servitude,   ihc  lather 
of  the  family  was  its  sovereign  ruler ;  and  tlie  clans  and  the 
nations  of  men  were  ass«.eialiuns  .,f  families  Ikm.ihI  together  by 
tlie  blood  relationship  of  their  heads.    This  bhu-.l  relatmus^hip 
^vas  the  sole  bond  of  their  confederation ;  and  wc  have  what  Mr. 
Grote  has  very  happily  described  as  the  omnipotence  ot  private 
force,  tempered  and  guided  by  family  sympathies.    In  the  course 
of  time,  however,  certain  families  became  eminent  above  othow 
by'^reaaon  of  their  success  in  the  struggle        cxistenee.    1  lie 
„u,vements  of  these  families  at  first  determuied,  and  afterwards 
fioverned,  those  of  all  the  other  families  with  xvhich  they  were  in 
any  way  associated  ;  and  the  members  of  such  proninicnt  fanu- 
li^  became  the  leaders  and  the  rulers  of  their  Icllow-nu  u  as 
their  chieftains  or  their  kings ;  and  the  authority  ol  these  ehicl- 
tains  or  kings  was  the  authority  of  heads  of  faiuiUes,  which  was 
the  only  sort  of  ai»thority  kiu.wii  (o  ll.at  early  soeiely,  iMUSSing 
•beyond  the  limiU  of  fainilies  over  bauds  ..f  personal  ami  voluulaiy 
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i,idt.|»mloi.cc  .-uul  lilK-rly  of  (l.oso  ever  Avliom  it       exwted.  U 

It        a  soyereigiily,  limited  by  conuwt.t.on     iheic  «e  e 
„u         of  clm  fl.ios  in  evary ..«««..  .nd  the  people  ^'"/"^^^ 
Z    .,•  tJ.ci.-  allcgi,uu..  f,on,  o„o  to  »»oll,er ;  the  ««.lt  of  wtoch 
^     a  U.e  competilion  a,„o„g  tl,o  chieftains  to  got,nd  ret«- 
""tctt  m.mbor  of  devoted  adherents  cau^jd  tl,o„  anthor.ty 
,,r  tl.«o  :„ll.«cnt,  to  rink  to  «  »im».«m.   The  real  character 
t  Jt  ,n.Uu.«ty  iH  revealed  o..l,v  in  the  eo«r»  of  Ume,  when  tlu. 
tl^tlLn  eeaicd.  i„  co,.c<„,e„ce  of  ...e  spread     '  -^P^-j'^, 
„f  sottW  life  and  loeal  attachment-,  or  as  the  result  of  ag, cement 
l"nu  U,e  chieftain,  in  «ri«»iaon  to  U«  indepcndeuce  and  hb- 

crtv  1)1"  lliose  Avlimn  llu-y  governed.  r.uMi-i«a-t 
VtUc  yea.- 687,  the  Fvankish  kings  Guntran,  •»<l  a|dd.tart 
„,nee.l  that  they  would  not  attempt  to  alluie  one  another,  fol- 
K^T'f  ™  tl,eifallegia..ce.    Xhey  would  neither  ,,e.M,ade  them 
d^elt,  nor  receive  then  it  they  did  «,= 

t;t.li...  -«.uld  agree  not  U.  solicit  one  another  s  worta^n 
nor  to  employ  them  .hould  they  come  «ekmg  hibo..  Ai.  t  our 
"°  Ia!7,«n,ers  should  agree  not  to  receive  one  «»there  te,  - 
f  s^^lul  Ihev  .resent  Ihcu.seh  cs  and  ask  for  l"-"-? " 
It  eTnt.  should  come  to  ,.ass,  the  power  of  ^^llf 
Uie  laiidlor.1  would  be  revealed  to  our  amazement.  So  it  vv  as  witn 
to"'  "«1  chieftain,  of  eariy  ttoe-  So  long  as  'l.e  cmnpeU- 
u™  mluK  then,  to  ohtain  the  greate.t  nnmber  of  devoted  «lbe- 
r  «  checked,  their  aulhority  was  kept  at  »  m,mm»m. 

7:z.  ^^r^^^-z^^^zTJit ;  et r. 

Intent  hefore.  became  apparent  to  tne  worm  lu 

arcliy  of  the  Middle  Ages.  reieutilio 
The  aim  of  the  student  who  pretends  to  work  m  a  "ff  >"™ 
JX  Zt  o  attain  a  point  of  v  lew  cnhraeing  all  "•«"^»J^ 
ZX  «.eir  natund  and  fue  roktionship,  an,l  then  to  U»d 

ott^r.o  Ih.t  p„h,t  of  view.  So  now,  if  you  lutve  M  —  l  e 
otmis  lo        1  J  compieliend  the 

through  my  argum  n    and  'f  I  «    -   „,,,„„i  Jon  of 

faet8wctovewh.ch  .date  to  hcu^  ^ 

o7fr  ir.:^ua.n.  m  ^  s.-^  o..... ...d 
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i„  the  earnest  --«nU  "nd  ^ 

m  t*r«....  X  p.«.  periodically,  au,l  -  - ^ 
U,o  concunenoo  and  agreement  of  »  ,,o   1  o  ever, 

Tl.e  earlv  kinffs  ami  cl.iettaiiis  were  al«.  elected ;  l>o^  • 
The  eaily  Kings  aivisions  among  tliem. 

chieftain* w» paternal .V'»e»a''=l"'="l''"  i.ulj  "'""^ .  , 
.  :!rt„a„  „,ona^Wo.l.in  ^^^^'^^^  who  I.e.!:!  it 
case  the  authority  emanated  from  *f J*"^  ,„  u.o 

^  not  from         ;^r  :iT,igi.^^  i. 

8wi«  "^'"^"i*^  "» JSe^^  sovereignty,  and  not 

the  representatiTe  of  the  people,  ii  •» 

if.:;rtirvi-:~,ert:?i^^^^^^^ 

whrin  fte  m^«»  <le-oc-y  it  i.  the  voice  of  Ac  people  a.  a 

.  '1:'t'r^c;  do  we  discover  any  re.en..,,anee  l.twee,,  the 
CO   ti  ,  tiorof  the  .le,no„,.tic  Canlx-n,  of  Sw«-lj'' 

limes.    It.  origin  is  not  pre-Instorrc,  not 
ITlia-val   ParUoaUrJ^  "l«t  it  wa»  w.ll  he  a  .nhjoet  for  totu,« 
investigation. 


